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IN THE EMPLOYMENT APPEAL TRIBUNAL    Case No: 
EAT/[            ]
ON APPEAL FROM THE LONDON SOUTH EMPLOYMENT TRIBUNAL 

      Case No.: 
2300819/2019

B E T W E E N:

DR. CHRISTOPHER DAY 
Appellant

-and-

LEWISHAM AND GREENWICH NHS TRUST
Respondent

NOTICE OF APPEAL

References to numbered paragraphs are references are references to 
paragraph number in the Employment Tribunal’s written reasons unless 
otherwise stated.

1. The Appellant is Dr Christopher Day, of 156 Northumberland Avenue,
Welling, London, DA16 2PY.Any communication relating to this appeal 
may be sent to Edward Cooper, Partner, Slater & Gordon, 22 Chancery 
Lane, London WC2A 1LS. Mr. Cooper’s telephone number is 0330 995 
5518  and his email address is edward.cooper@slatergordon.uk

2. The Appellant appeals from the decision of the Tribunal chaired by
Employment Judge Anne Martin, with Ms. Edwards and Ms. Forecast 
as lay members, sitting in the London South Employment Tribunal as 
set out in the written reasons sent to the parties on 16 November 
2022 and dated 15 November 2022 (“the Reasons”). The hearing took 
place between 20 June – 8 July 2022; 12 July 2022, 14 July 2022, and 

74

Page 2



2

in chambers 25 – 28 July 2022, 28 October 2022, and 3 November 
2022. The hearing was heard by CVP, contrary to the Claimant’s 
submissions that it should take place in person.

3. The parties to the proceedings before the Employment Tribunal were
as follows:

a. The Appellant was the Claimant before the Tribunal;

b. The Respondent, who was also the Respondent in the
Employment Tribunal, was Lewisham and Greenwich NHS Trust 
of University Hospital Lewisham, High Street, Lewisham, 
London SE13 6LH. The Respondent was represented by Counsel 
instructed by Andrew Rowland of Capsticks 1 St Georges Road, 
Wimbledon, London, SW19 4DR . Andrew Rowland can be 
contacted on 07738027472  or by email at 
Andrew.Rowland@capsticks.com. It is unknown to the 
Appellant whether the Respondent’s solicitors remain on 
record.

4. Copies of:

a. The written record of the Employment Tribunal’s judgment
(“the Judgment”) and the written reasons of the Employment 
Tribunal (“the Reasons”);

b. The claim form (ET1);

c. The response form (ET3);

d. Relevant case management orders;

e. The Appellant’s written submissions placed before the Tribunal;

f. The witness statement of Andrew Rowland, solicitor for the
Respondent; 

g. Extract from David Cocke’s first witness statement (referring to
“senior doctors”;

h. The second witness statement of David Cocke;

75

Page 3



3

i. Extracts from the Transcript as referred to below;

j. The record of the Board meeting produced in late disclosure.

are attached to this Notice of Appeal. Note that no schedule of loss 
was directed or served as this hearing was to determine liability only.

5. The Appellant has not applied for reconsideration of this decision.

6. The grounds upon which this Appeal is brought are that the
Employment Tribunal erred in law and/or reached a perverse 
decision. Further or alternatively, that some of the reasons given by 
the Tribunal are insufficient and therefore not Meek compliant. This 
is explained further below in the Grounds of Appeal.

7. Hereafter, the parties are referred to as they were in the Employment
Tribunal.
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GROUNDS OF APPEAL

BACKGROUND
1. The Claimant brought a third whistleblowing claim (“the Third Claim”) 

on 6 March 2019 for post-employment detriment suffered following 
the settlement of previous whistleblowing claims (“the First and 
Second Claims”), settled in contentious circumstances in October 
2018, shortly after the Claimant had given his evidence.

2. The alleged detriments turned on comments made about the 
Claimant to various influential stakeholders and local MPs, as well as 
three public statements published on the Respondent’s website and 
forwarded to journalists following the settlement of the First and 
Second Claims.

3. It was not in issue that a number of protected disclosures had been 
made. It was in issue whether the Claimant reasonably believed that 
five of the disclosures tended to show concealment (s43B(1)(f) ERA 
1996).

THE DECISION OF THE EMPLOYMENT TRIBUNAL

4. The Claimant’s claims were heard by a Tribunal chaired by 
Employment Judge Anne Martin, sitting with Ms. C Edwards and Ms. J 
Forecast at the final merits hearing beginning on 20 June 2022. With 
the consent of the tribunal, the Claimant had a professional transcript 
made of the hearing, which was shared with the Respondent and the 
Tribunal at the end of each day. 

5. The Tribunal dismissed all of the Claimant’s claims by its Reasons 
sent to the parties on 16 November 2022. The version of the Reasons 
sent to the parties includes one unfinished paragraph at 161(b).

General comments
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6. It may assist the Appeal Tribunal to consider the following general 
issues that arise in the lengthy judgment of the Tribunal. These are 
not appeal points in and of themselves, though some of them will 
echo in the numbered grounds below; rather they demonstrate that 
the specific issues raised in this appeal are illustrative of an 
inadequacy in decision making which runs throughout the reasoning.

7. As is evident from the numbered grounds below, the Tribunal’s 
reasoning throughout has numerous defects. The Tribunal fails to 
consider pleaded issues; fails to draw inferences or otherwise give 
reasons as to why an inference is not drawn; fails to apply the law 
correctly or otherwise explain why the law is not applicable.

8. In summary, the Tribunal’s Reasons show an inconsistent approach 
to the evidence of the Claimant and the Respondent; and multiple 
errors of law. The Tribunal has further failed to have regard to the 
overall picture presented by the evidence and the totality of 
circumstances from which inferences could be drawn contrary to the 
guidance provided by HHJ Shanks in Talbot v Costain Oil, Gas & 
Process Ltd UKEAT/0283/16/LA at para 15.

Serious disclosure issues

9. The extraordinary failures in this case on the part of the Respondent 
to preserve, discover and disclose evidence; and the destruction of 
evidence by the Respondent were serious and jeopardised the 
fairness of the trial, but are barely reflected in the Tribunal’s 
reasoning. This underpins a number of the Grounds  of Appeal below. 
To assist the Appeal Tribunal, the Claimant sets out a summary of 
those issues here.

10. Some time prior to the final merits hearing, it became clear that 
the Respondent had not complied with the disclosure order of EJ 
Andrews dated 13 November 2020. This was noted by EJ Kelly in his 
record of the case management hearing 2 September 2021, as 
follows: “R1 failed to comply with its discovery obligations” in relation 
to a number of letters sent to stakeholders about the Claimant. 

78

Page 6



6

Subsequent events demonstrated that the Respondent had by the 
time of the final merits hearing still failed to comply with their 
preservation, discovery and disclosure obligations. 

11. At the outset of the final hearing, the Claimant made an
application for the Respondent to provide the Claimant with the 
names of the “senior doctors” referred to in David Cocke’s witness 
statement for the Respondent. This application was rejected. At 
9.30pm on Friday 1 July 2022, there was further disclosure from the 
Respondent. This suggested that the disclosure remained 
inadequate. Accordingly, the Claimant made an application for the 
disclosure exercise to be repeated in respect of certain individuals 
(see Reasons at paragraphs 50 – 56).

12. On Monday 4 July 2022, during the final hearing, the Tribunal
made a further case management order, having granted the 
Claimant’s application, providing that the deficiencies in disclosure 
be addressed. The hearing was adjourned for two days as a result.

13. On 5 July 2022, the Tribunal and the Claimant received a witness
statement from David Cocke, who at the time was due to be cross-
examined, which set out that having heard the cross-examination of 
Mr. Travis, and upon realising that he did have undisclosed emails in 
an archive folder which “contain[ed] over 90,000 emails”, deleted the 
entire folder before the start of the hearing on 4 July 2022.1

14. More disclosure followed from the Respondent which revealed
that the Respondent had also made numerous previous assertions 
about the evidence it held which were untrue.

15. As set out above, these matters are barely reflected in the
judgment and despite an invitation to do so, no inferences are drawn 
from the Respondent’s behaviour, despite the inescapably serious 
impact they had on the proceedings which included alleged 
disclosures concerning concealment of wrongdoing.

1 See the Second Witness Statement of David Cocke, at paragraphs 14 and 18.
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Overall tone of reasoning

16. The tone of the Tribunal’s reasoning may be relevant when
considering an appeal. The Claimant contends that the following are 
examples of an inconsistent approach as between the Claimant and 
the Respondent:

a. At paragraph 80 of the Reasons, describing Mr. Cocke’s conduct
in providing limited late disclosure and then in deleting 90,000 
emails during the final merits hearing as simply having “opened 
a can of worms”;

b. Relying on the untested evidence of Mr. Cooper KC (the
Claimant’s counsel having been prevented from continuing his 
cross examination of Mr Cooper) and Mr. Cocke (who ultimately 
was not produced by the Respondent to give evidence – and 
whose second witness statement was not even signed) to make 
findings against the Claimant;

c. Despite having been supplied in the Claimant’s submissions
with the questions that would have been put to Mr Cocke in 
cross examination, failing to engage with any of the points 
arising from those questions;

d. Noting at paragraph 106 that the Claimant, who is a whistle-
blower who has faced significant adversity and has already had 
to take a preliminary issue (successfully) to the Court of Appeal 
before getting justice, had been “highly critical of the appeal 
processes in the Employment Appeal tribunal and the Court of 
Appeal and of the judges who dealt with his appeal” despite it 
not being relevant to the issues in this hearing (there had been 
a very unfortunate mistake at the Court of Appeal in 2020 who 
initially sent the parties a notice saying that the Claimant’s 
application for permission to appeal on the Claimant’s 
application to set aside the settlement  in 2018 had been 
successful – subsequently revised to say that it had been 
unsuccessful);
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e. Noting at paragraph 107 a statement said to be on the
Claimant’s crowdfunding website (actually an email to crowd-
funders that had backed the case) that “I always had faith in 
the British legal system but it seems there are a number of 
people that are either too weak or corrupt to do their duty”, 
despite it not being relevant to the issues. 

17. At paragraph 197, the Tribunal refers to matters stated for the
first time by the Claimant in his oral evidence in a manner that 
suggests that this impacts on his veracity; however, statements 
made by Mr. Travis for the first time in oral evidence are not remarked 
upon in the same tone, even when late disclosure showed them to be 
untrue (see, for example paragraph 198).

18. The tone of the Tribunal’s Reasons does not give assurance to
the reader that the Tribunal embarked on this exercise in a fair-
minded manner from the outset.

NUMBERED GROUNDS

Ground 1: Failure to make findings on the issues

19. A Tribunal must make findings on specific issues raised by the
parties (see Jocic v London Borough of Hammersmith & Fulham 
UKEAT/0194/07; Peart v Dixons Store Group Retail Ltd 
UKEAT/0630/04; Noble v Sidhil Ltd, UKEAT/0375/14). A failure to make 
such findings is an error of law. The List of Issues is attached to the 
Tribunal’s Reasons at Appendix 1.

20. The Tribunal erred in law by failing to make findings in relation
to the following:

a. the alleged protected disclosures at paragraph 2.2(b) and
2.2(c) in respect of the question of deliberate concealment 
under s43B(1)(f) ERA 1996 – involving 5 alleged disclosures to 
the Respondent which were disputed by the Respondent;

b. the detriment set out at paragraph 4.1(a)(i) of the list of issues;
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c. the detriment set out at paragraph 4.1(a)(iii) of the list of
issues;

d. Failing to deal with the detriment set out at paragraph 4.1(b) of
the list of issues.

21. The Tribunal has therefore failed to properly adjudicate and
engage with the Claimant’s claims.

Detriment

Ground 2: Taking into account irrelevant information

22.  Beatt v Croydon Health Services NHS Trust [2017] ICR 1240 is
authority for the propositions that:

a. A public statement, even if true, may amount to a detriment
(see paragraph 110);

b. A detriment does not have to be maliciously motivated (see
paragraph 111).

23. In Jesudason v Alder Hey Children’s NHS Foundation Trust
[2020] ICR 1226 the Court of Appeal at paragraph 62 held that it is 
an error of law for the Tribunal to conflate the factual question of 
whether a worker was subjected to a detriment with causation.

24. At paragraph 154 of its decision, the Tribunal finds that if
something in one of the Respondent’s public statements is true, then 
it is not a detriment and that the detriments set out in the list of issues 
at 4.1(a)(i), 4.1(a)(ii) are true and therefore not detriments. The 
Tribunal further finds at paragraph 156 that paragraph 4.1(b) in the 
list of issues is true and therefore not a detriment. 

25. The Claimant’s case was that the statements were not true but
the Tribunal has erred in law by finding that a true statement cannot 
be a detriment.  The Tribunal has further erred by failing to assess 
the detriment from the viewpoint of the worker.

26. At paragraph 178, the Tribunal finds that the four doctors to
whom the Claimant’s protected disclosures had been made simply 
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wished to “set the record straight” and that this did not “indicate any 
malice on the part of the doctors”.  

27. The Tribunal falls further into error by taking into account 
whether there was any malice intended by the Respondent in respect 
of the detriments. This is also an irrelevant consideration.

28. Finally, it is an error of law for the Tribunal to approach 
detriment by looking at the employer’s motivation for an act or 
omission and whether a detriment is true or not. Causation must be 
kept distinct from the factual question of whether a worker has been 
subjected to a detriment.

Ground 3: Drawing an adverse inference in respect of the Claimant’s 
reliance on legal advice privilege

29. As set out in Phipson on Evidence (20th Edition) at 23-16:

“No adverse inference can be drawn from a claim for privilege. 
It would be inconsistent with privilege existing as a fundamental 
right on which the administration of justice is based for a court 
to draw any adverse inference from the making of a valid claim 
to privilege” (see also Wentworth v Lloyd [1864] 10 HLC 589; 
Sayers v Clarke Walker [2002] EWCA Civ 910). 

30. It follows that it is an error of law for a Tribunal to draw an 
adverse inference when a party makes a valid claim to privilege. For 
the avoidance of doubt, neither the Claimant nor the Respondent in 
these proceedings agreed to waive legal advice privilege.

31. The Tribunal erred in law by drawing adverse inferences in 
respect of the Claimant’s reliance upon legal advice privilege. The 
Tribunal references the Claimant’s refusal to waive legal advice 
privilege on at least five occasions at paragraphs 124, 127, 130, 135 
and 140. There is not a single reference to the Respondent’s refusal 
to do the same.

32. The Tribunal further erred in law by speculating repeatedly as 
to what the legal advice must have been at paragraphs 136, 137, 138, 
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139, 141, 142, 143, and 144 and in particular at paragraphs 138, 140, 
141 and 142, where Tribunal has drawn an adverse inference as to 
what the specific legal advice was including making a finding related 
to advice on a potential finding of truthfulness, despite the Tribunal 
having no way of knowing the content of that advice and despite the 
tribunal’s own finding as to Mr Milsom’s evidence at para 136, which 
itself does not even accurately reflect what the transcript records Mr 
Milsom as saying: “Forgive me. I suppose the point that I really do 
reject is that I did anything or conveyed anything which signified an 
agreement that Dr Day was to be regarded as untruthful.” [transcript 
Day 4, p85, line 2].

Ground 4: Applying the wrong legal test in respect of detriment

33. A detriment ‘exists if a reasonable worker would or might take 
the view that [the action of the employer] was in all the circumstances 
to his detriment’ (see Shamoon v Chief Constable of the Royal Ulster 
Constabulary [2003] ICR 337 at paragraphs 33 to 35).

34. The Tribunal applied a higher standard to the Claimant in 
respect of the following findings:

a. Finding at paragraph 207 in respect of issue 4.2 that a 
detriment is not made out because the Respondent had 
responded to the request of Sir Norman Lamb, but did not 
respond in the way the Claimant had hoped. The very fact that 
the Respondent did not respond as the Claimant had hoped is 
capable of being a detriment to a reasonable worker. The 
Tribunal has not considered this point;

b. Finding at paragraph 211 in respect of issue 4.3 that the CQC 
had not asked the Respondent to remove the public 
statements, and therefore the detriment was not made out, 
when the Claimant’s case (and issue 4.3) was that it was a 
detriment not to remove the public statements once contacted 
by the CQC with concerns. That is capable of being a detriment 
and the Tribunal has not considered this point;
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35. The Tribunal therefore erred in law by failing to consider these
allegations from the perspective of the reasonable worker. 

36. Further or alternatively, the Tribunal has failed to give adequate
reasons as to the findings above.

Causation

Ground 5: Application of the wrong legal test in respect of causation

37. The test of causation in whistleblowing detriment is not a simple
but-for test. Section 47B will be infringed if the protected disclosure 
materially influences, in the sense of being more than a trivial 
influence, the employer’s treatment of the whistle-blower (per Elias 
LJ in Fecitt v NHS Manchester [2012] IRLR 64 at paragraph 45).

38. The Tribunal refers to Fecitt at paragraphs 69, 81 and 100 of its
reasons. The mentions at paragraphs 69 and 81 are references to 
submissions made by the Claimant as to how Fecitt should be applied 
in the context of a strike out application by the Claimant. The Tribunal 
incorrectly states at paragraph 2 that the causation test is a “because 
of test”, and at paragraph 100 describes the test as one of “material 
influence”. However the Tribunal failed to apply the test of material 
influence in the sense of being more than a trivial influence.

39. The Tribunal’s findings on causation demonstrate that the
Tribunal has taken a binary approach to the question of causation or 
at least that it was erroneously looking for the primary influence. The 
Tribunal has applied a high threshold “because of” or “but-for” 
standard, instead of considering whether the protected disclosure 
had a material influence on the detriment in the sense of being more 
than trivial, which should be a low threshold. 

40. The findings which demonstrate this error are at paragraphs
173, 176, 177, 178 with the key finding on causation at paragraph 
179 of the Reasons. In summary, these paragraphs make the 
following findings:
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a. At paragraph 173 the Tribunal finds that the Daily Telegraph 
Article of 2 December 2018 was the reason the Respondent 
published the statement of 4 December 2018 without 
considering whether the publication of the statement was more 
than trivially influenced by the protected disclosures;

b. At paragraph 176 the Tribunal finds that the emails in late 
disclosure which show that there were communications 
between Ms. Lynch, Mr. Cocke and the four doctors does not 
show that they were feeding false and tainted information to be 
included in the statement. There is no requirement for the 
information to be “false and tainted”, simply that it was 
materially influenced by the protected disclosures;

c. At paragraph 177 that the Tribunal had concluded that “the 
official sign off and authority to publish the statements was 
made by Mr. Travis”. The relevance of this conclusion is unclear 
and the reasoning is incomplete;

d. At paragraph 178 that the late disclosure of the emails between 
Ms. Lynch and the four doctors “does not indicate any malice 
on the part of the doctors, merely a wish to set the record 
straight from their point of view”. The fact that there was no 
malice is not a relevant consideration; there is no statutory 
requirement for a detriment to be founded by malice toward a 
whistle-blower.

41. At paragraph 179, the Tribunal merely accepts that the 
Respondent’s statements were made in response to the media 
interest in the Claimant’s case and “a desire to put the Trust’s side of 
the story”. The Tribunal further accepts that the only reason the 
statements were made was because of what it describes as a “PR 
battle”.

42. The Tribunal has erred in law by applying the incorrect test for 
causation in respect of the findings set out above at paragraphs 45 
and 46 of its Reasons. The Tribunal has not undertaken any 
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examination of the impact the protected disclosures had on the 
Respondent’s actions, and simply finds that a but-for test is not met.

43. The Tribunal was specifically directed in submissions for the 
Claimant to para 64 of the Court of Appeal’s Judgment in Jesudason 
stating that “the issue is not the reason why the letters rebutting the 
appellant's allegations were written but why the offending passages 
which caused the detriment were included in those letters” (Sir 
Patrick Elias). The Tribunal did not follow that guidance.

44. Further or alternatively, the Tribunal has failed to give adequate 
reasons for its findings in those paragraphs. 

Ground 6: Failure to correctly apply the burden of proof

45. When considering causation, the burden of proof shifts to the 
employer to prove that if a detriment was done, it was not done on 
the grounds of the protected disclosure (see Fecitt at paragraph 43).

46. Further, it is not necessary for a worker to show that actual 
harm was suffered (see Shamoon at paragraph 35).

47. The Tribunal should not uncritically accept a reason advanced 
by a Respondent for detrimental action. That the employment 
tribunal may consider the reason given to be reasonable does not 
absolve the ET from further enquiry (see Patel v Surrey County 
Council UKEAT/0178/16/LA, para 101).

48. At paragraph 161, the Tribunal places weight on whether 
alleged statements were perceived to be detrimental by others. That 
is plainly an error of law. It is not permissible for the Tribunal to place 
the burden of proof in relation to detriment upon the Claimant. 

49. The Tribunal further erred in respect of this finding by inferring 
that because the Tribunal had found that the alleged detriments were 
not, in terms, “detrimental”, the Tribunal firstly disregarded that 
detriment is to be assessed from the perspective of the worker, and 
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secondly, placed a burden upon the Claimant to show that he had 
suffered actual harm. 

50. Further or alternatively, the Tribunal failed to undertake any 
critical assessment of the reasons advanced by the Respondent for 
its detrimental actions. The Claimant repeats paragraphs 45 and 46 
above.

51. As such, the Tribunal has erred in law by finding that the 
Respondent has succeeded in discharging the burden of proof.

Field of employment (majority decision)

Ground 7: Incorrect application of the law

52. The leading case on post-employment detriment is Woodward 
v Abbey National Plc (No1) [2006] EWCA 822; [2006] ICR 1436. At 
paragraph 68 of Woodward Ward LJ set out the rationale for 
protection extending beyond the contract of employment itself.  

53.  In its Reasons at paragraph 191, the majority applies a test 
that is derived incorrectly from the Court of Appeal’s judgment in 
Tiplady v City of Bradford MDC [2019] EWCA Civ 2180; [2020] ICR 
965, and which incorrectly defines the scope of the s47B protection 
(see paragraphs 182 to 189) and disregards the rationale behind it, 
as elucidated in Woodward.

54. At paragraph 191 (with reference to para 183), the majority 
erred in law by accepting the Respondent’s argument that the 
Claimant was acting as a “crowd-funded litigant” merely because the 
Claimant had to raise funds in order to bring the litigation. This could 
impede the ability of whistle-blowers to fund their litigation.

55. The Tribunal further erred in those paragraphs by relying 
entirely on the decision in Tiplady as though it were authority for a 
new test, and disregarding Woodward, despite the Court of Appeal in 
Tiplady agreeing with the Court of Appeal in Woodward.

56. The Tribunal did not make any further findings on the point, 
which the Claimant contends shows an inadequacy of reasoning sadly 
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characteristic of this set of Reasons. Neither majority nor minority 
reasoning is set out.

Ground 8: Inadequate reasoning

57. Further or alternatively, the matters set out at Grounds 1 – 7 
above are not Meek compliant and the reasons for the findings made 
by the Tribunal, where they exist, are inadequate (as identified 
above).

Approach to the evidence

Ground 9: Procedural unfairness

58. It is a fundamental principle of access to justice that a hearing 
will be procedurally fair. The overriding objective requires that 
tribunals deal with cases fairly and justly which requires, so far as is 
practicable, ensuring that the parties are on an equal footing. The 
ECHR in Duraliyski v Bulgaria [2014] ECHR 231 stated at para 30:

“The Court reiterates that the concept of a fair hearing implies the 
right to adversarial proceedings, in accordance with which the 
parties must have the opportunity not only to adduce evidence in 
support of their claims, but also to have knowledge of, and 
comment on, all evidence or observations filed, with a view to 
influencing the court’s decision”

59. During the hearing, one of the Respondent’s witnesses was Ben 
Cooper KC, who had represented the Respondent in the First and 
Second claims. Mr. Cooper’s witness statement evidence largely 
turned on his assessment of the Claimant’s response to cross-
examination at the hearing of the First and Second claims. With 
respect to Mr Cooper, he could not be other than a partisan witness. 
His evidence was robustly challenged by the Claimant. As a result of 
the Claimant’s supplementary witness statement evidence in this 
regard, Mr Cooper accepted that one of the assertions in his witness 
statement may not be accurate.

60. The quality of the Claimant’s evidence at the October 2018 
hearing was a factor which, during this hearing, the Tribunal had itself 
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said was irrelevant (see Transcript, Day 3, p2, line 11; see also 
paragraph 38 of the Reasons):

“The tribunal is not expected to make findings 
specifically about whether the Claimant was being 
truthful or what his demeanour was in giving evidence at 
the last tribunal, and both parties agree that that's not 
something for the tribunal to do”.

61. It was on this basis that the Tribunal stopped further cross-
examination by the Claimant’s counsel of Mr Cooper on this topic from 
taking place. 

62. Contrary to the principle of procedural fairness, the Tribunal, 
having stopped the cross-examination, relied on the untested content 
of Mr. Cooper’s witness statement in relation to the detriments at 
paragraph 4.1 of the list of issues at paragraphs 137 and 140 of its 
Reasons.

63. This is an error of law and renders unsafe the findings at 
paragraphs 137 and 140 of the Reasons. It also amounts to taking 
irrelevant information into account.

Ground 12: Failure to take relevant evidence into account

64. It is also an error of law for the Tribunal to fail take into account 
relevant evidence.

65. In respect of this ground, the Tribunal did not consider the 
following in terms of its decision-making:

a. Whether the references to costs made at and around the time 
of settlement are relevant to whether the public statements 
were detriments;

b. In considering the other alleged detriments and causation, the 
Tribunal’s own finding at paragraph 155 as to the timing of the 
Respondent’s decision definitely not to pursue costs against the 
Claimant;
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c. Dr Smith’s relevant oral evidence that “there was a clear and 
present danger to patient safety” inherent in the Claimant’s 
protected disclosures which may have had more than a trivial 
influence on the alleged detriments;

d. The fact that Mr. Travis had made assertions in cross-
examination that the Respondent’s disclosure had shown to be 
untrue in relation to the record of the Board meeting and 
additional stakeholder letters;

e. The fact that Mr. Cocke had deleted 90,000 documents and 
then not been produced for cross-examination;

f. That the settlement agreement in respect of the First and 
Second claims included an agreed statement, and that the 
Respondent had veered repeatedly from that statement in its 
public pronouncements

g. Failure to give due weight to evidence before the tribunal 
relating to use of a potential cost application to force the 
wording of an agreed statement; two tier cost consequences; 
and wasted cost consequences. 

66. Further or alternatively, as a result of the above the Tribunal 
has failed to engage with the Claimant’s case. The tribunal were 
requested in the Claimant’s submissions to draw inferences from 
these (and other) matters. The tribunal’s failure to do so or to explain 
why it would not do so amounts to an error of law.  

Ground 13: Inconsistency in relation to drawing of inferences

67. As set out above, the Tribunal erred by drawing an adverse 
inference in respect of the Claimant’s refusal to waive legal advice 
privilege. The Tribunal further makes inferences as to the Claimant’s 
veracity at paragraphs 137 and 197.

68. By contrast, the Tribunal has failed to draw any inferences 
whatsoever in respect of the Respondent’s conduct. The Tribunal fails 
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to do this in two key respects, which amount to procedural 
irregularity:

a. Firstly, despite the destruction of the 90,000 documents by Mr. 
Cocke in the middle of the hearing, and the evidential impact 
of Mr. Cocke not attending for cross-examination as a result of 
his conduct (the Tribunal having been supplied by the Claimant 
in submissions with the questions that would have been put to 
Mr Cocke in cross examination), the Tribunal does not draw any 
inference or adequately explain why it fails to do so.

b. Secondly, despite Mr. Travis stating in his cross-examination 
that he had written to no other NHS stakeholders personally 
setting out the public statements the Respondent had made in 
relation to the Claimant, the late disclosure demonstrated that 
there were in fact more letters to stakeholders: 4 CEOs of 
neighbouring Trusts: Amanda Pritchard, CEO, Guy’s and St 
Thomas’, Peter Herring, Interim CEO, Kings, Matthew Trainer, 
CEO, Oxleas, Dr Matthew Patrick, CEO, South London and 
Maudsley; and additionally to Steve Russell at NHSI and Jane 
Cummings at NHSE..

c. Mr. Travis had also told the Tribunal that there was no note of 
the board meeting prior to the settlement of the First and 
Second claims, a document which was also later disclosed by 
the Respondent.

d. Mr Travis’ witness statement advanced a position that at the 
time of settlement he advised the Board of the Respondent that 
he wanted the case to run its course but the record of Board 
meeting that approved the settlement (that was withheld from 
disclosure, its existence having been denied by the Respondent  
for 4 years) showed the opposite and that he stated to the 
Board that he favoured settlement and that the four doctors 
has expressed concerns about giving live evidence.
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69. It follows that the Tribunal has drawn adverse inferences in 
respect of the Claimant (even where the Tribunal was not so entitled), 
but has failed to comment at all on two extremely serious matters in 
relation to the Respondent. 

70. Accordingly, the Tribunal has erred in law by failing to take a 
consistent approach to the drawing of inferences.

71. In respect of Mr. Cocke’s mass deletion of evidence, the 
Tribunal has further erred in law by failing to draw an inference 
despite having directed itself in accordance with Active Media 
services Inc v Burmester [2021] EWHC 232 (Comm) at paragraphs 84 
and 86 that it was able to do so.

72. Further or alternatively, the Tribunal has failed to give any 
reasons as to why an adverse inference was not drawn in relation to 
the Respondent’s conduct set out above.

Ground 14: Perversity

73. Further or alternatively, the Tribunal’s decision in respect of 
causation and the burden of proof set out above are perverse in that 
no reasonable tribunal properly directed would conclude that that the 
Respondent had met the burden of proof. 

74. This is particularly so in light of the destruction of documents 
and Mr. Cocke’s failure to attend for cross-examination, when he was 
the only witness who could speak to the drafting of the public 
statements that underlie the alleged detriments at paragraph 4.1. 
The Tribunal failed to even engage with the points made in the cross-
examination questions that would have been put to Mr Cocke as set 
out in the Claimant’s submissions.

ORDER SOUGHT

75. The Claimant invites the Appeal Tribunal to overturn the 
decision of the Employment Tribunal and remit the matter to a 
differently constituted Tribunal.
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Andrew Allen KC

Elizabeth Grace

Outer Temple Chambers
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IN THE EMPLOYMENT APPEAL TRIBUNAL      Case No: EAT/[            ] 

ON APPEAL FROM THE LONDON SOUTH EMPLOYMENT TRIBUNAL  

          Case No.: 2300819/2019 

B E T W E E N: 

DR. CHRISTOPHER DAY 

Appellant 

-and-

LEWISHAM AND GREENWICH NHS TRUST 

Respondent 

NOTICE OF APPEAL 

References to numbered paragraphs are references are references to paragraph number 

in the Employment Tribunal’s written reasons unless otherwise stated. 

1. The Appellant is Dr Christopher Day, of 156 Northumberland Avenue, Welling,

London, DA16 2PY. Any communication relating to this appeal may be sent to 

Edward Cooper, Partner, Slater & Gordon, 22 Chancery Lane, London, WC2A 1LS. 

Mr. Cooper’s telephone number is 0330 995 5518 and his email address is 

edward.cooper@slatergordon.uk 

2. The Appellant appeals from the costs decision of the Tribunal chaired by

Employment Judge Anne Martin, with Ms Edwards and Ms Forecast as lay 

members, sitting in the London South Employment Tribunal as set out in the 

written reasons sent to the parties on 26 April 2023 and dated 6 March 2023. 

The parties made submissions in writing; and the Tribunal made its decision on 

the papers with the agreement of both parties. 

3. The parties to the proceedings before the Employment Tribunal were as follows:

a. The Appellant was the Claimant before the Tribunal;
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b. The Respondent, who was also the Respondent in the Employment 

Tribunal, was Lewisham and Greenwich NHS Trust of University Hospital 

Lewisham, High Street, Lewisham, London SE13 6LH. The Respondent 

was represented by Counsel instructed by Andrew Rowland of Capsticks, 

1 St Georges Road, Wimbledon, London, SW19 4DR. Andrew Rowland can 

be contacted on 07738027472 or by email at 

Andrew.Rowland@capsticks.com. It is unknown to the Appellant whether 

the Respondent’s solicitors remain on record. 

4. The Appellant has already filed an appeal  EA-2022-001347-NLD in respect of 

the substantive decision of the Tribunal in this matter and asks that his appeal in 

relation to costs is considered with the appeal of the substantive decision. 

5. Copies of: 

a. The written record of the Employment Tribunal’s costs judgment (“the 

Costs Judgment”) and the written reasons as to costs of the Employment 

Tribunal (“the Costs Reasons”); 

b. The written record of the Employment Tribunal’s judgment (“the 

Judgment”) and the written reasons of the Employment Tribunal (“the 

Reasons”); 

c. The claim form (ET1);  

d. The response form (ET3); 

e. Relevant case management orders dealing with disclosure; 

f. The Appellant’s written submissions dated 13 December 2022 and placed 

before the Tribunal in respect of the Costs Reasons; 

g. The Appellant’s costs schedule appended to the written submissions, also 

dated 13 December 2022; 

h. The Respondent’s submissions in response to the Appellant’s costs 

application, dated 9 January 2023; 

i. The Appellant’s written response to the Respondent’s submissions placed 

before the Tribunal in respect of the Costs Reasons, dated 28 February 

2023; 
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j. The witness statement of Andrew Rowland, solicitor for the Respondent;

k. The second witness statement of David Cocke;

l. The record of the Board meeting produced in late disclosure.

are attached to this Notice of Appeal. Note that no schedule of loss was directed 

or served as this hearing was to determine liability only. 

6. The Appellant has not applied for reconsideration of this decision.

7. The grounds upon which this Appeal is brought are that the Employment

Tribunal has erred in law in its decision on costs, or has failed to give adequate 

reasons as to the same. Further or alternatively, the decision reached by the 

Employment Tribunal is perverse. This is explained further below in the Grounds 

of Appeal. 

8. Hereafter, the parties are referred to as they were in the Employment Tribunal,

and the Employment Tribunal is referred to as “the Tribunal.” 

GROUNDS OF APPEAL 

BACKGROUND 

1. As set out in detail in the Claimant’s substantive appeal, the underlying claim in

respect of which the costs application was made was a third whistleblowing 

claim (“the Third Claim”) filed on 6 March 2019 for post-employment detriment 

suffered following the settlement of previous whistleblowing claims (“the First 

and Second Claims”). 

2. The alleged detriments in the Third Claim turned on comments made about the

Claimant to various influential stakeholders and local MPs, as well as three public 

statements published on the Respondent’s website and forwarded to journalists 

following the settlement of the First and Second Claims.  

3. It was not in issue that a number of protected disclosures had been made. It was

in issue whether the Claimant reasonably believed that five of the disclosures 

tended to show concealment (s43B(1)(f) ERA 1996). The key issue for the 

Tribunal was whether the Claimant had suffered a detriment as a result of the 
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disclosures and that background question relating to a culture of concealment 

was relevant to the question of detriment.  

4. In particular, the Claimant alleged in the Third Claim, among other things, that it 

was a detriment that the Respondent had materially misrepresented to MPs, the 

press, and key stakeholders the substance and  seriousness of the underlying 

disclosures the Claimant had made in the First and Second claims. Another 

detriment alleged was that  the Respondent had materially misrepresented the 

scope and findings of formal investigations into the disclosures.  

5.  It was for this reason that evidence was presented as to the basis of those 

disclosures and as to their seriousness . 

6. By way of its Judgment and Reasons sent to the parties on 16 November 2022, 

the Tribunal dismissed the Claimant’s claims, but did find that the Claimant was 

subjected to a detriment. That Judgment is currently under appeal as set out in 

detail in the Notice and Grounds of Appeal dated 22 December 2022 in respect of 

that decision. The grounds in relation to the substantive appeal will not be 

repeated here, though the Claimant invites the Tribunal to deal with the appeal 

against the Reasons and this appeal against the Costs Reasons together.  

7. The Claimant’s costs application turned on the Respondent’s conduct in respect 

of disclosure issues, which in this case were extraordinary and of the utmost 

seriousness. They are set out in detail in the Claimant’s costs application 

appended to these grounds; however, in very brief summary, during the final 

hearing: 

a. Discovery and disclosure failures became abundantly clear, including the 

fact that the Respondent had put forward an untruthful case in relation to 

the existence of notes or minutes of a board meeting;  

b. Mr David Cocke, one of the Respondent’s witnesses, admitted to 

permanently deleting an archive folder which “contain[ed] over 90,000 

emails” during the course of the hearing upon it having become apparent 

during the course of the hearing that he had not undertaken a proper 

search and that there were undisclosed documents. He did this on the day 
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that he was due to give evidence, and ultimately claimed thereafter to be 

too unwell to give evidence; 

c. It transpired that the Respondent was in serious breach of the Tribunal’s 

orders as to disclosure dated 13 November 2020, 2 September 2021, and 

4 July 2022. 

8. This conduct was serious and had costs implications for the Claimant, 

particularly since the manner in which the disclosure failures were revealed 

happened piecemeal over a two-week period. The late disclosure was drip-fed to 

the Tribunal and the Claimant during the hearing between 1 July 2022 and going 

up to 13 July 2022, well after the evidence had finished, creating considerable 

additional work for the Claimant’s lawyers over and above the work that would 

have taken place had the Respondent complied with its discovery and disclosure 

obligations from the outset. 

9. By way of his costs application dated 13 December 2022, the Claimant alleged 

that the Respondent’s conduct had been unreasonable. The detail is set out in the 

costs application appended to these Grounds. In short the Claimant alleged that 

the Respondent’s conduct in respect of disclosure was unreasonable conduct for 

the purposes of Rule 76, including but not limited to the egregious and deliberate 

deletion of an entire email archive on 5 July 2022 following an order for further 

disclosure on 4 July 2022 and the existence of documents that the Respondent’s 

witnesses had hitherto, including under cross-examination, denied existed. The 

Claimant further contended that the Respondent’s conduct was in breach of the 

Tribunal’s orders. 

THE DECISION OF THE EMPLOYMENT TRIBUNAL 

10. The Tribunal dismissed the Claimant’s costs application. The Costs Reasons of 

the Tribunal set out at paragraph 1 that the Respondent’s conduct was 

unreasonable, and that therefore the Stage 1 threshold test was met.  

11. Further, at paragraph 12, the Tribunal set out that it did not consider Stage 2, 

namely the means of the paying party, was relevant in this case. In respect of 

Stage 3, the Tribunal appears to have determined that it was nonetheless not 

appropriate to award costs; however, in so determining, the Tribunal focussed 
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entirely on the Claimant’s conduct and not on the conduct of the Respondent 

which was the subject of the application.  

NUMBERED GROUNDS 

Ground 1: The Tribunal erred in law in its failure to exercise its discretion in the 

Claimant’s favour by disregarding relevant factors and giving impermissible weight to 

irrelevant factors and failing to make findings on each of the issues raised in the 

Claimant’s costs application and/or failing to engage with the Claimant’s arguments in 

respect of the same. 

Further or alternatively, the Tribunal failed to give any or any adequate reasons as to 

the same. 

1. The Tribunal failed to consider the submissions made by the Claimant in respect 

of the impact of the Respondent’s conduct. Instead, the Tribunal devotes 

paragraphs 14 to 21 of the 22-paragraph Costs Reasons to reciting the 

Respondent’s submissions. In essence, the Tribunal approached the matter as 

though it were dealing with an application by the Respondent rather than the 

application by the Claimant that it was in fact dealing with, which turned on the 

Respondent’s extraordinary and unreasonable conduct in respect of disclosure. 

In fact, the Respondent’s conduct as outlined at paragraphs 7 - 8 above is not in 

mentioned in the Costs Reasons at all. 

2. The Tribunal has also failed to address that it was part of the Claimant’s pleaded 

case that his detriments included the fact that the Respondent had materially 

misrepresented their investigations and  the substance and seriousness of the 

disclosures the Claimant had made in the First and Second claims. This was 

plainly relevant to the exercise of the discretion, as was the fact that it was the 

Respondent’s unreasonable conduct that resulted in such a lengthy hearing. 

3. In considering whether to make a costs order at the third stage, the Tribunal 

should have considered all relevant factors. While the Tribunal correctly held 

that it had jurisdiction to award costs in this case, due to its finding in the 

Reasons that the Respondent’s conduct had been unreasonable, it should have 

gone on to consider that conduct (and its gravity and impact on the Claimant’s 

case) as a relevant factor in exercising the discretion.  
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4. Instead, the Tribunal did not deal with the Respondent’s conduct at all. The 

Tribunal focussed solely on the Claimant’s conduct despite the Claimant’s 

conduct  not being in any way material to the disclosure issues that comprised 

the Claimant’s discrete costs application.  

5. Further, the Tribunal has plainly taken into account a number of irrelevant 

factors, including the Claimant’s social media activity after the case had 

concluded (see Costs Reasons at paragraph 21), and the fact that the Tribunal 

understands that the Claimant has brought a further claim (see Costs Reasons at 

paragraph 19).  

6. Even if the Tribunal had found that the Claimant’s own conduct had contributed 

to the costs in respect of the disclosure failings (which, for obvious reasons, it did 

not), the proper approach would be to exercise the discretion to award costs but 

as part of that discretionary exercise, to reduce the amount of costs awarded.  

7. For the reasons set out above, the Tribunal has erred in law by not exercising its 

discretion in the Claimant’s favour.  

8. The Claimant contends further or alternatively that the Tribunal’s decision is not 

Meek compliant. As is clear from the Costs Reasons at paragraphs 14 - 21, there 

is a lengthy discussion of the Respondent’s submissions, but no analysis as to 

other relevant factors; no balancing of the relevant factors; and no adequate 

explanation as to why the Tribunal declined to exercise its discretion. Instead, 

the Costs Reasons end abruptly at paragraph 22. 

 

Ground 2: The Tribunal erred in law by considering in isolation the Respondent’s 

submissions as to the Claimant’s conduct at stage three of its assessment. 

9. While it is accepted that a receiving party’s conduct may be taken into account by 

an employment tribunal, the Tribunal erred in law by : 

a. Failing to factor into stage three the Respondent’s conduct in any way or 

at all. The Tribunal considered the Claimant’s conduct in isolation at stage 

three of its assessment; 
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b. Reaching conclusions in respect of the Claimant’s conduct in the Costs 

Reasons which were not corroborated by findings of fact in the Tribunal’s 

underlying Reasons; and, 

c. Further or alternatively, reaching a perverse decision. 

Failing to factor into stage three the Respondent’s conduct. 

10. In particular, the Tribunal failed to consider that in terms of the costs claimed by 

the Claimant, it was the Respondent’s conduct throughout proceedings, and the 

disclosure failures, including untruthful statements as to disclosure, which were 

discovered during proceedings, that were relevant to the exercise of the 

discretion.  

11. It is only permissible for the Tribunal, in looking at the whole picture, to take 

into account the Claimant’s conduct as found in the Tribunal’s Reasons in respect 

of the underlying claim. It is not permissible for the Tribunal to accept new 

factual submissions without supporting evidence.  

12. Further, the tribunal failed to make a determination that the Respondent did not 

comply with tribunal orders despite it being part of the Claimant’s application. 

13. In short, the correct approach to be applied by the Tribunal was to:  

a. take into account the costs caused by the paying party’s unreasonable 

conduct as found in its Reasons; 

b. take into account the conduct of the receiving party in light of any 

relevant finding of fact in its Reasons; 

c. depending on those relevant findings of fact in respect of each party, to 

assess the proper amount of a costs order. 

14.  The Tribunal therefore erred in law by concluding that no order of costs should 

be made against the Respondent because of the Claimant’s conduct without 

having identified any factual basis to support that decision, and without having 

considered the Respondent’s conduct, which was the subject of the Claimant’s 

costs application, at the second stage of its assessment. 

Reaching conclusion regarding the Claimant’s conduct which are not corroborated in the 

underlying Reasons. 
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15. In particular: 

a. There is no finding in the underlying Reasons that the Claimant had 

conducted his case unreasonably; in fact, there is only one mention of 

unreasonableness in relation to the Claimant’s conduct (see Reasons at 

paragraph 157) and relates to one sentence; 

b. The Tribunal has taken new post-facto evidence adduced by the 

Respondent in its submissions in response to the Claimant’s costs 

application as being relevant to all the circumstances of the case, which it 

plainly cannot be. Further, as set out in the Claimant’s reply dated 28 

February 2023 , the Respondent has in any event mischaracterised that 

evidence. The Claimant’s reply does not appear to have been considered 

by the Tribunal at all; 

c. The Tribunal made no findings in its underlying Reasons as to the scope 

of the Claimant’s claim, and contrary to its finding at paragraph 17 of the 

Costs Reasons, the Tribunal at no point referred to Hendricks v 

Commissioner of Police for the Metropolis [2003] IRLR 96 in its 

Reasons.; 

d. There is no finding at paragraph 197 of the Reasons that the Claimant’s 

conduct in cross-examination amounted to unreasonable conduct of 

proceedings; 

e. The findings at paragraphs 18 and 19 of the Costs Reasons do not 

correlate in any way with the Tribunal’s findings in the Reasons; instead, 

the Reasons show that the Tribunal curtailed the evidence (see Reasons at 

paragraph 38), which meant that absent the Respondent’s unreasonable 

conduct, there was considerable leeway in the trial timetable. In fact, the 

only findings regarding the length of the trial were directly caused by the 

Respondent’s unreasonable conduct (see Costs Reasons at paragraph 11). 

The findings at paragraph 11 further fail to take into account the 

increased demands placed upon the Claimant’s legal team in dealing with 

the late disclosure and consequential issues (see Claimant’s schedule of 

costs); 
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f. The finding at paragraph 19 of the Costs Reasons is an impermissible 

reference to another claim which could not possibly be relevant to the 

Claimant’s conduct at the hearing in question. The Claimant contends that 

this is an entirely unsafe finding; 

g. The finding of unreasonable conduct at paragraph 20 is entirely new, and 

does not correlate with any finding in the underlying Reasons;  

h. At paragraph 21, the Tribunal plainly takes into account the Claimant’s 

social media activity. This cannot be relevant to the Claimant’s conduct at 

the hearing given that the tweets did not exist at that time. The Claimant 

contends that this is another example of an entirely unsafe finding; 

16. Taken together, the above amount to a clear error of law when the Tribunal 

considered all the circumstances of the case in relation to the Costs Reasons. In 

short, the Tribunal made no finding that the litigation conduct of the Claimant 

was to be criticised. Accordingly, there was no proper factual basis for a 

conclusion that as a result of the Claimant’s conduct, no costs should be awarded. 

The Tribunal’s decision was perverse. 

17. Further or alternatively, the Tribunal’s decision was perverse in that no 

reasonable tribunal properly directed would conclude that that the Claimant’s 

conduct should be the focus of the Claimant’s own application for costs against 

the Respondent, and in so concluding, take into account a range of impermissible 

factors as outlined in paras 9 to 16 above. 

 

ORDER SOUGHT 

18. The Claimant invites the Appeal Tribunal to overturn the decision of the 

Employment Tribunal in relation to costs and remit it to a differently constituted 

Tribunal.  

19. The Appeal Tribunal is further asked to note that insofar as this appeal of the 

Costs Reasons is a free-standing appeal, if the Claimant’s appeal of the 

underlying Reasons is successful in whole or in part, then that too will influence 

the outcome of this appeal. The Claimant contends that if his underlying appeal 

succeeds on any or all bases, then his appeal as to costs is also likely also 
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succeed. It is therefore  respectfully suggested that they should be heard 

together. 
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M Gmail Chris Day <chrismarkday@gmail.com>

EA2022 001347 and 2023 000545 NLD Dr C Day v Lewisham and Greenwich NHS
Trust - 2300819/19

Chris Day <chrismarkday@gmail.com> Wed, Feb 28, 2024 at3:27 PM
To: EATAssociates <EATAssociates@justice.gov.uk>, LONDONEAT <LondonEAT@ustice.gov.uk>

Dear Sir/Madam

Please can you confirm receipt

For the urgent attention of Deputy High Court Judge Andrew Burns KC

I am the Appellant in above appeal. I do not wish to expend legal resources instructing that my
lawyers deal with this matter. I am mindful that I have trade union support that I do not wish to
waste.

Deputy High Court Judge Andrew Burns KC, wrongly stated in his oral Judgment at my PH on
27 February 2024,lhat my application to set aside the 20'18 settlement agreement was made
on the basis of duress and that it was not surprising it was refused on that basis implying that it
was futile. This is damaging to me as a crowdfunder. The application was NOT based on duress
but on mistake/misrepresentation;

My note ofthe2T February Judgment records;

"Dr Day afterthe heaing was completed asked forthe consequential dismlssa/ fo be
reconsidered. He did so on the basis of duress - threat of award of costs if he fought and lost. lt
is common that if a claim is conducted property, no award of costs is made against losing party.
However, if a claim is conducted unreasonably, a tibunal has power to make costs award. lt is
not unusual for a party to raise the prospect of cosfs. The bar for sugggsliaSJhAL@nfrill{
about costs amount to duress is a high one and it is not suroising that the EJ refused the
ap n getting the
reconside ration decision ove rturned.'
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As stated this application was not grounded on duress which would have been futile but was
grounded on mistake/misrepresentation. The Employment Judge dealing with the application in
2018, which was Employment Judge Martin, also ignored our ground of
mistake/misrepresentation and re-invented the ground as an application on duress which Judge
Burns seems to have also done. I attach my 2018 application to set aside the settlement to this
email.

My application provided and was supported by evidence of multiple proposed cost applications,
a proposed wasted cost application against my former solicitor and evidence that a proposed
cost application was used to force the wording of an agreed statement saying that the NHS
acted in good faith. This forced public statement has not aged well with the way the case has
developed.

This evidence was ignored when dealing with my application on account of the re-invented
ground of duress. I attach this evidence in the form of a witness statement of my wife, Melissa
Day, which makes reference to emails from my former barrister Chris Milsom in addition to what
we told by our lawyers.

Moreover Judge Martin's 2022 Judgment, that is the focus of the above appeal makes findings
that further support my application as at least arguable.

For instance the finding at paragraph 155, shows the Respondent NHS Trust's board were not
given accurate information by their lawyers when they agreed to settle the case as the wording
referred to below was stated to be approved by their Solicitors Capsticks;

"The wording is that the Respondent decided not to pursue the Claimant for its legal fees before
he withdrew his case...the Tibunal finds that it was on seftlement that the Respondent decided
definitively not to purse cosfs...Ihe mpressioa Siven here is thatthe CIM
BeSppAde4tyagnA ggjpglgpursue costs when the Claimant was saujnSlDAfutwasfietOsts
matters that meant he settled. The Tibunal finds fhaf fhrs is a detriment."

At paragraph 130 of the 2022 Martin Judgment it is found in addition to the NHS board, that I

was also not given accurate information by my barrister when settling the case;

"Mr Milsom candidly said that some of the emails he sent at the time of the settlement process
were not entirely accurate"
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At paragraph 123 there is a finding that surely amounts to a wasted costs threat but also shows
a further discrepancy in accounts between the lawyers ;

"There was a possibility of urasted cosfs in relation to the late disclosure of covert recordings the
Claimant had made which came out during his evidence. Mr Cooper says it was HEE that
raised fhis and not the Respondent."

The judicial findings above clearly show that my application to set aside the settlement is
arguable because even with the evidence that was ignored by Judge Martin she has found that
both me and the relevant NHS Board were not given accurate information by our lawyers. The
wasted cost threat also clearly violates the principle of impartial and conflict free legal advice
when agreeing to a settlement in addition to being another example of misrepresentation.

f n any event, the oral Judgment given by Judge Burns on 27 February gave the impression
that my application to set aside the settlement in 2018 was a futile application based on duress.
I understand why a Judge who is also a barrister may wish to take the emphasis off the actual
ground raised which was of lawyers engaged in misrepresentation and the gaping hole in
accounts between them when describing my seftlement and the multiple proposed cost
applications.

That said, I want to put on record that such an approach in unfair and damaging to me. The oral
judgment given on 27 February was given to a public gallery of 30 who could now quietly rightly
question my stated basis for challenging the settlement agreement in 2018.

I also note that the way this appeal has been handled has been such to avoid fact finding in the
discrepancy in accounts between a powerful group of lawyers on the way proposed cost
applications and wasted cost applications were used in this case not just to induce settlement
but also to force the wording of an agreed statement and to agree to a clause protecting all
lawyers from wasted costs.

My faith in the Employment Tribunal system and EmploymentAppeal Tribunal system is at rock
bottom and if this correspondence is not dealt with properly, I will be considering withdrawing
my appeal as I do not wish to be subject to yet another Judgment that re-invents a narrative to
protect powerful people.

I am deeply disappointed about the way my case has been handled by the EAT over the last '10

years. The present case simply needed to work out whether a load of powerful people had been
misled on my protected disclosures, formal investigations and whether cost applications were
used to force settlement and an agreed statement. This can only be done properly by making
factual finding on these issues to work out who is telling the truth out of me and the NHS and
their lawyers. lt is my view the system is just coming up with excuses to avoid this fact finding
process.
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I think it is unfair that my 2018 application to set aside the settlement has been re-invented in a
public Judgment into a futile application on duress. Please can I ask the following

1 . The transcript of the 27 February Judgment is amended to accurately reflect the reality of
my 2018 application to set aside the settlement and its grounding on misrepresentation.

2. That the attachments to this email are read

3. The Judge considers any adjustments to his Judgment in light of this email

Please can I ask that the EAT respond directly to me on this discrete issues as I wish to save
legal fees for my trade union.

Yours,

Dr Chris Day

2 attachments

f,t Application and Cl.lmant StatBment (l),pdf4 ?o32K

fi WS lrelissa Day slgnod.pdfu zo63K
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EMPLOYMENT APPEAL TRIBUNAL

Appeal No EA-2022-001347-NLD
EA-2023-000545-NLD

B E F O R E

Andrew Burns, Deputy Judge of the High Court
SITTING ALONE

IN THE MATTER of an Appeal under Section 21(1) of the Employment 
Tribunals Act 1996 from the decision of an Employment Tribunal sitting at 
London (South) and sent to the parties on 16 November 2022

B E T W E E N :

Day Mark Christopher Appellant

- and -

 Lewisham and Greenwich NHS Trust                      Respondent

UPON HEARING Mr Andrew Allen KC of Counsel on behalf of the 
Appellant 

AND UPON the Liability Appeal (EA-2022-001347-NLD) and the Costs 
Appeal (EA-2023-000545-NLD) having been set down for a Preliminary 
Hearing pursuant to Section 4.3 of the Employment Appeal Tribunal 
Practice Direction 2023

IT IS ORDERED THAT:

1. Grounds 2,3, 5 and 7 of the Liability Appeal and the Costs Appeal be
set down for a full hearing to the extent and for the Reasons attached 
to this Order. The time estimate for the full hearing of both appeals 
(including time for judgment to be delivered – see Section 11.2 
Employment Appeal Practice Direction 2023) is 1 Day the parties are 
to notify the Tribunal in writing if they disagree with this time estimate. 
The appeals are Category A.

2. All other grounds are dismissed.

3. Permission is granted to amend the Notice of Appeal in the Liability
Appeal in accordance with the Grounds permitted by this Order 
subject to a draft Amended Grounds of Appeal being submitted to the 
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Employment Appeal Tribunal for approval by the Judge within 7 days 
of the sealed date of this Order.  The Respondent has liberty to apply 
on paper within 14 days of the sealed date of this Order on notice to 
the other party to vary or discharge the Order in this paragraph and/or 
for consequential directions as to the hearing or disposal of the 
appeal.

4. Within 28 days of the seal date of this Order, the Respondent must 
lodge with the Employment Appeal Tribunal and serve on the 
Appellant an Answer to both appeals, and if such Answer include a 
cross-appeal shall forthwith apply to the Employment Appeal 
Tribunal on paper on notice to the Appellant for directions as to the 
hearing or disposal of such cross-appeal. 

5. The parties will be notified of the hearing date in due course. The 
hearing will be conducted in person. If any party has a concern about 
attending a hearing in person they should raise it in writing to the 
Employment Appeal Tribunal using the application form at Annex 2 
of the Employment Appeal Tribunal Practice Direction 2023 (with a 
copy to the other party or parties) within 14 days of the seal date of 
this Order or, if the concern arises later because of a change in 
circumstances, as soon as practicable after the concern arises. The 
other party or parties may then write to the Employment Appeal 
Tribunal (copy to the party that has raised the concern) with any 
comments, within 7 days of receipt. A Judge or the Registrar will 
thereafter decide whether the hearing should proceed in-person or 
remotely or some other order should be made, and the parties will be 
notified of their decision. The Employment Appeal Tribunal may, 
itself, notify the parties that the hearing will be converted to a remote 
hearing, should it be decided that it is appropriate or necessary to do 
so. 

6. The parties shall co-operate in compiling and agreeing and shall, by 
no later than 28 days prior to the date fixed for the hearing of the full 
appeal, lodge with the Employment Appeal Tribunal 2 hard copies and 
an electronic copy of an agreed, indexed and paginated bundle of 
material documents for the hearing of the appeal prepared in 
accordance with Sections 11.3 and 11.4 of the Employment Appeal 
Tribunal Practice Direction 2023. In addition to those set out at 11.3, 
other relevant documents which are necessary fairly to consider the 
appeal and that you are likely to refer to at the full hearing may be 
added as a Supplementary bundle. If any Supplementary Bundle is 
more than 50 pages long, you must seek permission from the 
Employment Appeal Tribunal to rely on it.

7. The Appellant shall lodge with the Employment Appeal Tribunal and 
serve on the Respondent a chronology and the parties shall exchange 
and lodge with the Employment Appeal Tribunal 2 hard copies and an 
electronic copy of skeleton arguments in the form required by Section 
11.6 of the Employment Appeal Tribunal Practice Direction 2023, not 
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less than 14 days before the date fixed for the hearing of the full 
appeal.

8. The parties shall co-operate in agreeing a list of authorities and shall 
jointly or severally lodge a hard copies and an electronic copy of a 
bundle of authorities in the form required by Section 11.7 of the 
Employment Appeal Tribunal Practice Direction 2023 not less than 7 
days prior to the date fixed for the full hearing.

9. The parties are permitted to apply for this Order, or part of it (save for 
paragraph 1), to be varied, supplemented or revoked. Any such 
application should be copied to the other party or parties.  The 
Employment Appeal Tribunal may, on its own initiative, vary, 
supplement or revoke this Order, or part of it.  If this order, or any part 
of it is varied, supplemented or revoked, the parties will be notified.

D A T E D 27 February 2024 

TO:  Slater and Gordon for the Appellant

 Capsticks for the Respondent

The Secretary, Central Office of Employment Tribunals, England & 
Wales

(Case No. 2300819/19)
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Preliminary Hearing 

Reason/s Allowed to Proceed

Appellant  Day Mark Christopher

Respondent Lewisham and Greenwich NHS Trust

EAT number EA-2022-001347-NLD 
EA-2023-000545-NLD

Date of Hearing 27 February 2024

Judge Andrew Burns, Deputy Judge of the High Court

Topic(s) (2 max.) 32A

Allowed to Proceed to Full Hearing

Note on requested correction to Judgment

Following the hearing the Appellant emailed the EAT with his application for 
reconsideration and his witness statement dated 11 December 2018.

The Appellant writes that I “wrongly stated in his oral Judgment at my PH on 
27 February 2024, that my application to set aside the 2018 settlement 
agreement was made on the basis of duress and that it was not surprising it 
was refused on that basis implying that it was futile. This is damaging to me 
as a crowdfunder. The application was NOT based on duress but on 
mistake/misrepresentation”.  He says that ‘duress’ was the label used by 
the ET. He invites me to correct that reference in my judgment.

I note that the application for reconsideration was referred to by the ET as 
being on the grounds of ‘duress’ which I then repeated in my oral judgment.  
It appears that is a reference to paragraph 27 of Dr Day’s witness statement 
supporting the reconsideration application in which he says that “The 
financial duress of the costs threat was the reason for my agreement to 
such wording”.  

However the end of the same statement states that the basis for his 
reconsideration application that he was operating under a “mistake or 
pursuant to a misrepresentation” that costs threats were made by the 
Respondents.  I am content to correct any transcript of my judgment to refer 
to the basis of the reconsideration as being ‘mistake or misrepresentation’ 
rather than ‘duress’ as that appears to be a better description of the 
Appellant’s grounds for the reconsideration.
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Reasons: 
Ground 1: Failure to make reasoned findings on the issues.  The ET did 
not need to make findings on whether the protected disclosures tended to 
show deliberate concealment or endangering health and safety as it was 
admitted that they were protected disclosures, there was no argument 
before that the difference was probative on the issue of causation and the 
precise type of protected disclosure would be unlikely to affect the findings 
of fact on causation.  It is not arguable that the ET failed to properly 
adjudicate and engage with the Claimant’s claims.

Ground 2: The stark language of para 154 that “If something put in one of 
the published statements is true, then it is not a detriment.” is an arguable 
error of law.  It is arguable that the detriment issue was wider than whether 
the Respondent made ‘false and defamatory statements’.  It is arguable that 
the ET’s findings about the content and tone of the statements and the CQC 
concerns were relevant factors to whether they amounted to a detriment 
and should have been taken into account. It is arguable that it was a 
detriment to send them to a number of MPs and local public officials.  It is 
not arguable that the ET did not have regard to the timing of the 
Respondent’s decision not to pursue costs against the Claimant as it used 
this distinction to find in paragraph 155 that this was not accurate and was a 
detriment.  It is not arguable that it did not take into account the evidence of 
both Mr Milsom and Mr Cooper or the agreed statement as that evidence 
was specifically addressed and considered.  There is nothing perverse in 
the finding that Mr Milson initiated the conversation and that would have 
involved asking about the Respondent’s position.

Ground 3: It is not arguable that the ET drew adverse inferences from the 
Claimant’s legal privilege.  However it is arguable that the ET perversely 
omitted to draw adverse inferences from the Respondent’s disclosure 
failures, Mr Travis’ inaccurate evidence at para 83 and 84 and the deletion 
of documents at para 85 or Mr Cocke evidence about notes of his meeting 
with Sir Norman Lamb. It arguably gave the ET at least some reason to 
doubt the rationale for publishing the statements when they found in para 
168 that they had no reason at all to doubt the evidence on causation.  

It is arguable that the ET should have taken those elements into account in 
para 213 when it decided whether it was a detriment to write to MPs and 
public officials and whether that was done because the Claimant had made 
protected disclosures. It is also arguably relevant to causation. 

Ground 4: There was no arguable error of law in assessing the alleged 
failure to respond to Sir Norman Lamb or removing public statements after 
CQC contact.  The ET was entitled to conclude that the Respondent did 
respond.

The ET concluded that there was no detriment of a “deliberate failure to 
remove or update statements” in circumstance where the ET found there 
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was no request that it do so from the CQC but found that the CQC did raise 
concerns about the public statements  The ET has arguably reached a 
perverse conclusion here by taking into account an irrelevant factor namely 
whether the CQC asked for the statements to removed rather than the 
relevant factor which is what to do in response to the CQC’s concerns about 
the content and tone of the statements (para 210).  It was arguably a 
detriment to retain the statements with their content and tone after a 
regulator such as the CQC had communicated its concerns about them.  
This should be brought under an Amended Ground 2 as it was arguably 
perverse to find no detriment in para 211.

Ground 5: It is arguable that the ET applied the wrong legal test in respect 
of causation. Although the ET found that the protected disclosures “had no 
material influence on the way the statements were drafted”, the ET found 
that the ‘four doctors’ who had been involved in receiving some of the 
original protected disclosures were also involved in approving the public 
statements about the settlement.  That was only revealed by late disclosure.  
The ET noted that further disclosure about their involvement was needed to 
determine the issue of causation and that the four doctors had made 
comments about the content of the public statements and gave their 
approval.  The ET arguably erred in considering whether they were 
motivated by malice whereas the proper legal test is whether they 
influenced the alleged detriments to any material extent.

Ground 6: The ET directed itself to the law on the burden of proof and 
looked to the Respondent for a reason.  There is no arguable error of law.

Ground 7:  It is arguable that the ET Majority erred in its reading of Tiplady 
v City of Bradford MDC [2020] ICR 965 by finding that the Claimant was 
subjected to a detriment as a “crowd-funded litigant” when the detriments 
were connected with his former employment and the claim which arose out 
of his former employment.  It is arguable that a former employee is 
protected from detriment even if he brings a claim and where the detriment 
arises as a consequence of that claim.

Ground 8: It is not arguable that the ET was procedurally unfair by 
restricting cross-examination of Mr. Cooper KC to relevant issues.  It is not 
arguable that the ET took into account against Dr Day something that it had 
not permitted him to cross examine upon.  The question that the ET had to 
decide was largely agreed evidence between Mr Cooper and Mr Milsom.  It 
is not arguable that procedural unfairness affected the ET’s conclusion on 
the issues.

Costs Appeal:   The ET arguably took into account irrelevant factors 
namely the Claimant’s subsequent conduct and arguably did not take the 
seriousness of the Respondent’s disclosure failures and deletion of 
evidence into account in its costs’ discretion.  It is not arguable that the ET 
could only consider matters contained or considered in the Liability 
Judgment.   The Costs Appeal is arguable as a perverse exercise of 
discretion.
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1

IN THE EMPLOYMENT APPEAL TRIBUNAL
  Case Numbers: EA-2022-001347-

NLD and 
   EA – 2023-000545-

NLD 
ON APPEAL FROM THE LONDON SOUTH EMPLOYMENT TRIBUNAL 

   Case Number: 
2300819/19 

B E T W E E N:

DR. CHRISTOPHER DAY 
Appellant

-and-

LEWISHAM AND GREENWICH NHS TRUST
Respondent

DRAFT APPELLANT’S AMENDED GROUNDS OF 
APPEAL

Following preliminary hearing on 27th February 
2024

It is proposed that the text below replaces in its entirety the section of the 
Notice of Appeal from page 8 onwards in which the Grounds of Appeal are 
set out.

NUMBERED GROUNDS

Detriment
Ground 1: Taking into account irrelevant information and failing to take into 
account relevant information regarding the Claimant's pleaded detriments

1. Beatt v Croydon Health Services NHS Trust [2017] ICR 1240 is
authority for the proposition that a public statement, even if true, may 
amount to a detriment (see paragraph 110). At paragraph 154 of its 
decision, the Tribunal finds that if something in one of the 
Respondent’s public statements is true, then it is not a detriment and 
that the detriments set out in the list of issues at 4.1(a)(i)1 and 
4.1(a)(ii)2 are true and therefore not detriments. The Tribunal further 
finds at paragraph 156 that paragraph 4.1(b)3 in the list of issues is 
true and therefore not a detriment. The Claimant’s case was that the 
statements were not true but the Tribunal has erred in law by finding 
that a true statement cannot be a detriment.

1 3.1(a)(i) according to the LoI attached to the Judgment
2 3.1(a)(ii) according to the LoI attached to the Judgment
3 3.1(b) according to the LoI attached to the Judgment
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2. When determining whether the Respondent’s statements amounted 
to detriments:

a. the tribunal have failed to take into account their own findings 
as to the content and tone of the Respondents’ statements; and 
about the CQC concerns about the statements;

b. The Tribunal erred in not taking into account that the taking of 
the unusual step of sending statements about the Claimant to 
a number of MPs and public officials was detrimental in itself;

c. The Tribunal erred in not taking into account whether the 
references to costs and wasted costs made at and around the 
time of settlement are relevant to whether the public 
statements were detriments.

3. At paragraph 211 in respect of issue 4.34 the tribunal found that the 
CQC had not asked the Respondent to remove the public statements, 
and therefore the detriment was not made out, when the Claimant’s 
case (and issue 4.3) was that it was a detriment not to remove the 
public statements once the Respondent was contacted by the CQC 
with concerns. That is capable of being a detriment and the Tribunal 
has not considered this point and / or taken an irrelevant matter into 
consideration (i.e. whether the CQC asked the Respondent to remove 
the statement).

Ground 2: Failure to draw inferences from the Respondent’s misconduct
4. The Tribunal failed to draw any inferences whatsoever in respect of 

the Respondent’s conduct (despite being invited to do so); and it fails 
to explain why this is so (indeed the tribunal found at para 168 that 
it has ‘no reason’ to doubt evidence of Mr Travis and Mr Cocke). That 
failure is in relation to a number of key parts of the evidence:

a. the destruction of the 90,000 documents by Mr. Cocke in the 
middle of the hearing [323-326], and the evidential impact of 
Mr. Cocke not attending for cross-examination as a result of his 
conduct (the Tribunal having been supplied by the Claimant in 
submissions with the questions that would have been put to Mr 
Cocke in cross examination [279-289]);

b. Mr. Travis stating in his cross-examination that he had written 
to no other NHS stakeholders personally setting out the public 
statements the Respondent had made in relation to the 
Claimant, the late disclosure demonstrated that there were in 
fact more letters to stakeholders: 4 CEOs of neighbouring 
Trusts: Amanda Pritchard, CEO, Guy’s and St Thomas’, Peter 
Herring, Interim CEO, Kings, Matthew Trainer, CEO, Oxleas, Dr 
Matthew Patrick, CEO, South London and Maudsley; and 
additionally to Steve Russell at NHSI and Jane Cummings at 
NHSE;

c. Mr. Travis telling the Tribunal that there was no note of the 
board meeting prior to the settlement of the First and Second 

4 3.3 according to the LoI attached to the Judgment
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claims - a document which was also later disclosed by the 
Respondent;

d. Mr Travis’ having advanced a position in his witness statement 
that at the time of settlement he advised the Board of the 
Respondent that he wanted the case to run its course - but the 
record of Board meeting that approved the settlement (that 
was withheld from disclosure, its existence having been denied 
by the Respondent for 4 years) showed the opposite and that 
he stated to the Board that he favoured settlement and that the 
four doctors has expressed concerns about giving live 
evidence;

e. Mr Cocke’s witness statement evidence about there being no 
record of his meeting with Sir Norman Lamb was shown to be 
inaccurate by the subsequent disclosure of such a record.

5. In respect of Mr. Cocke’s mass deletion of evidence, the Tribunal has 
further erred in law by failing to draw an adverse inference despite 
having directed itself in accordance with Active Media services Inc v 
Burmester [2021] EWHC 232 (Comm) at paragraphs 84 and 86 that it 
was able to do so.

6. This point is relevant to the question of whether it was a detriment 
for the Respondent to write to MPs and public officials in the manner 
in which it did as well as the question of causation.

7. Further or alternatively, the Tribunal has failed to give any reasons as 
to why an adverse inference was not drawn in relation to the 
Respondent’s conduct set out above.

Causation
Ground 3: Application of the wrong legal test in respect of causation

8. The test of causation in whistleblowing detriment is not a simple but-
for test. Section 47B will be infringed if the protected disclosure 
materially influences, in the sense of being more than a trivial 
influence, the employer’s treatment of the whistle-blower (per Elias 
LJ in Fecitt v NHS Manchester [2012] IRLR 64 at paragraph 45).

9. The Tribunal refers to Fecitt at paragraphs 69, 81 and 100 of its 
reasons. The mentions at paragraphs 69 and 81 are references to 
submissions made by the Claimant as to how Fecitt should be applied 
in the context of a strike out application by the Claimant. The Tribunal 
incorrectly at paragraph 2 used the language “because of”; and 
correctly at paragraphs 69, 81 and 100 refers to the test as one of 
“material influence”. However, the Tribunal failed to apply the test of 
material influence in the sense of being more than a trivial influence.

10. The Tribunal’s findings on causation demonstrate that the 
Tribunal has taken a binary approach to the question of causation or 
at least that it was erroneously looking for the primary influence. The 
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Tribunal has applied a high threshold “because of” or “but-for” 
standard, instead of considering whether the protected disclosure 
had a material influence on the detriment in the sense of being more 
than trivial, which should be a low threshold. 

11. The findings which demonstrate this error are set out below,
and support the key finding on causation at paragraph 179 of the 
Reasons:

a. At paragraph 26, the Tribunal fails to grasp that Dr Smith’s
relevant oral evidence that “there was a clear and present 
danger to patient safety” inherent in the Claimant’s protected 
disclosures may have had more than a trivial influence on the 
alleged detriments;

b. At paragraph 79, the Tribunal finds that Mr. Travis had made
assertions in cross-examination that the Respondent’s 
subsequent disclosure had shown to be untrue in relation to the 
record of the Board meeting and additional stakeholder letters 
– but then the Tribunal makes nothing of this untruth;

c. At paragraph 155, the Tribunal makes a finding as to the timing
of the Respondent’s decision definitely not to pursue costs 
against the Claimant – but then the Tribunal makes nothing of 
this timing;

d. At paragraph 173 the Tribunal finds that the Daily Telegraph
Article of 2 December 2018 was the reason the Respondent 
published the statement of 4 December 2018 without 
considering whether the publication of the statement (and its 
tone and content) was more than trivially influenced by the 
protected disclosures;

e. At paragraph 176 the Tribunal finds that the emails in late
disclosure which show that there in fact had been 
communications between Ms. Lynch, Mr. Cocke and the four 
doctors do not show that they were feeding false and tainted 
information to be included in the statement. There is no 
requirement for the information to be “false and tainted”, 
simply that it was materially influenced by the protected 
disclosures;

f. At paragraph 177 that the Tribunal had concluded that “the
official sign off and authority to publish the statements was 
made by Mr. Travis”. The relevance of this conclusion is unclear 
and the reasoning is incomplete;

g. At paragraph 178 the Tribunal’s finding that the late disclosure
of the emails between Ms. Lynch and the four doctors “does not 
indicate any malice on the part of the doctors, merely a wish to 
set the record straight from their point of view”. This finding 
was made despite the Respondent failing to produce these 
individuals as witnesses at this hearing and the Respondent’s 
resistance to even identify them. The fact that there was no 
malice is not a relevant consideration; there is no statutory 
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requirement for a detriment to be founded by malice toward a 
whistle-blower.

h. At paragraph 179, the Tribunal merely accepts that the 
Respondent’s statements were made in response to the media 
interest in the Claimant’s case and “a desire to put the Trust’s 
side of the story”. The Tribunal further accepts that the reason 
the statements were made was because of what it describes as 
a “PR battle”. The tribunal fails to explain why they were not 
also materially influenced by the protected disclosures.

12. The Tribunal has erred in law by applying the incorrect test for 
causation in respect of the findings set out above. The Tribunal has 
not undertaken any examination of the impact the protected 
disclosures had on the Respondent’s actions, and whether it was a 
more than trivial influence.

13. The Tribunal was specifically directed in submissions for the 
Claimant to para 64 of the Court of Appeal’s Judgment in Jesudason 
stating that “the issue is not the reason why the letters rebutting the 
appellant's allegations were written but why the offending passages 
which caused the detriment were included in those letters” (Sir 
Patrick Elias). The Tribunal did not follow that guidance.

14. Having found that the four doctors who had been involved in 
receiving some of the original protected disclosures were also 
involved in approving the public statements about the settlement and 
that this was only revealed by late disclosure, the tribunal erred in 
law in failing to go on to consider whether the involvement of the four 
doctors could have had a more than trivial influence on the decision 
to publish the statements and on their tone and content.

15. Further or alternatively, the Tribunal has failed to give adequate 
reasons for its findings in those paragraphs.

16. In a further alternative, the decision reached by the Tribunal is 
perverse in light of the matters set out above.

Field of employment (majority decision)
Ground 4: Incorrect application of the law

17. The leading case on post-employment detriment is Woodward 
v Abbey National Plc (No1) [2006] EWCA 822; [2006] ICR 1436. At 
paragraph 68 of Woodward Ward LJ set out the rationale for 
protection extending beyond the contract of employment itself.  
 

18. In its Reasons at paragraph 191, the majority applies a test that 
is derived incorrectly from the Court of Appeal’s judgment in Tiplady 
v City of Bradford MDC [2019] EWCA Civ 2180; [2020] ICR 965, and 
which incorrectly defines the scope of the s47B protection (see 
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Reasons paragraphs 182 to 189) and disregards the rationale behind 
it, as elucidated in Woodward.

19. At paragraph 191 (with reference to para 183), the majority 
erred in law by accepting the Respondent’s argument that the 
Claimant was acting as a “crowd-funded litigant” merely because the 
Claimant had to raise funds in order to bring the litigation which the 
detriments were connected with his former employment and the 
claim which arose out of his former employment. This could impede 
the ability of whistle-blowers to fund their litigation. A former 
employee is protected from detriment even if he brings a claim and 
where the detriment arises as a consequence of that claim.

20. The Tribunal further erred in those paragraphs by relying 
entirely on the decision in Tiplady as though it were authority for a 
new test, and disregarding Woodward, despite the Court of Appeal in 
Tiplady agreeing with the Court of Appeal in Woodward.

21. The Tribunal did not make any further findings on the point, 
which the Claimant contends shows an inadequacy of reasoning. 
Neither majority nor minority reasoning is set out.

ORDER SOUGHT
22. The Claimant invites the Appeal Tribunal to overturn the 

decision of the Employment Tribunal and remit the matter to a 
differently constituted Tribunal.

Andrew Allen KC
Elizabeth Grace

Outer Temple Chambers
8 March 2024
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IN THE EMPLOYMENT APPEAL TRIBUNAL 
Case Numbers: EA-2022-001347-NLD and 

EA – 2023-000545-NLD 

ON APPEAL FROM THE LONDON SOUTH EMPLOYMENT TRIBUNAL 

Case Number: 2300819/19 

B E T W E E N: 

DR. CHRISTOPHER DAY 

-and-

LEWISHAM AND GREENWICH NHS TRUST 

Appellant 

Respondent 

Application Under EAT Rule 33 (1) (c) for Review 

Application to amend Grouds of Appeal 

The Applications 

1. The Claimant applies under Employment Appeal Tribunal Rules 1993 [EAT Rules] , Rule

33 (1)(c) for a review of the EAT decision of Deputy High Court Judge Andrew Burns KC 

and the reasons that were communicated by way of an Order dated 1 March 2024 that 

states “Grounds 2,3, 5 and 7 of the Liability Appeal and the Costs Appeal be set down for 

a full hearing to the extent and for the Reasons attached to this Order”. For this 

application the Claimant relies on 

(i) Submissions on Material Change in Circumstances in accordance with

EAT Practice Direction 2023 , para 8.6.2 [see paragraphs 5-19 below] 

(ii) Submission on interest of Justice in accordance of Rule 33 (1)(c) [see

paragraph 20-34] 

(iii) Submissions on the matters that require reconsideration in light of the

material change in circumstances in respect of the Grounds of Appeal 

restricted or dismissed [see paragraph 35-67] 

2. The Claimant attaches in support of the application the sealed order and written reasons

dated 1 March 2024 [Page 7-12], and an ‘Annex 2 Application for direction form’ 

[Page3-6]. In addition the following documents are attached in support; 

a) The Judgment of Employment Judge Self dated 18 January 2023 [Page 119-
140] 
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b) The Main Witness Statement of the Claimant for June 2022 [Index Page 28] 

c) The First Supplementary Statement (“The Ben Cooper KC statement”) [Page 
13-27] 

 
3. The Claimant is supported by the British Medical Association with lawyers including 

leading counsel for the conduct of his appeal but for the purposes of this application is 

acting a Litigant In Person (after being given permission to do so from the BMA). This is 

to give the EAT a chance to hear from the Claimant in his own words as a doctor on the 

important issues in this case. 

 
4. The Appellant is described throughout this application as the “Claimant”. 

 
 
 

 
Submissions on Material Change in Circumstances in accordance with EAT Practice 

Direction 8.6.2 

 

 
5. The Claimant accepts it is unlikely a review will be granted if it is just an attempt to 

argue the matter again and that there is a need to set out a material change in 

circumstances in any application for a review. This material change in circumstances 

will now be set out. 

 
6. At a Preliminary Hearing on 27 February 2024. Judge Andrew Burns KC dismissed 4 

Grounds of the Claimant’s Appeal as unarguable and restricted one other. The Judge 

made these decisions when he wrongly understood (as the Judge has now accepted) 

that the Claimant’s challenge to the 2018 settlement of his main whistleblowing case 

was grounded only on duress and that that there was no material difference in accounts 

between the Respondent’s former counsel Mr Cooper and the Claimant’s former counsel 

Mr Milsom in respect of a number of pleaded detriments in the case. The relevant 

pleaded detriments centered on the use of proposed cost applications against the 

Claimant and wasted cost applications against the Claimant’s former lawyers to induce 

the 2018 settlement and to force the wording of an agreed statement. The detriments 

claimed are allegedly false denials of such methods by the Respondent both in public 

statements and in private briefings to MPs and NHS leaders. 

 
7. It also seems from Judge Burn’s oral Judgment and written reasons that he did not 

appreciate that two other pleaded detriments in the case related to the public and 

private misrepresentation of the substance of the Claimant’s protected disclosures and 

findings of investigations that plainly supported the Claimant’s position in his case. 

 
8. It was only after the Claimant had heard the oral Judgment of Judge Burns, that the 

Claimant learnt that Judge Burns had materially misunderstood the Claimant’s pleaded 

basis for many of the detriments in his case.. 

 
9. The day after Judge Burn’s oral Judgment, the Claimant wrote to Judge Burns by way of 

an email explicitly challenging the most important of these misunderstandings and 
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attaching 2 documents that proved his position on the pleaded detriments in the case 

and the evidence that underpins them.1 The Claimant asked the Judge to consider his 

email and read the two documents. The Claimant then asked the Judge to “consider any 

adjustments to his Judgment in light of this email.” 

 
10. In response to the Claimant’s email , Judge Burns acknowledged his mistake and 

corrected his Judgment. This correction is included in the written reasons in the Order 

dated 1 March 2024 (see notes in requested correction to Judgment [see page 10]). 

 
11. Judge Burns therefore has accepted the below section of the oral Judgment he gave on 

27 February 2024 was wrong as the Claimant’s application to set aside the 2018 

settlement did not rely on duress but misrepresentation; 

 
"Dr Day after the hearing was completed asked for the consequential dismissal to 

be reconsidered. He did so on the basis of duress – threat of award of costs if he 

fought and lost. It is common that if a claim is conducted properly, no award of 

costs is made against losing party. However, if a claim is conducted unreasonably, 

a tribunal has power to make costs award. It is not unusual for a party to raise the 

prospect of costs. The bar for suggesting that comments about costs amount to 

duress is a high one and it is not surprising that the EJ refused the application for 

reconsideration and Dr D was not successful at EAT and CA in getting the 

reconsideration decision overturned." 

 

12. This misunderstanding is of vital significance. There is a massive and material difference 

between a Claimant claiming duress in circumstances where all his opponents have done 

is make one cost threat limited only to a finding of untruthful evidence, and a Claimant 

making serious allegations of misrepresentation about a variety of ordinary and wasted 

costs threats being made against them and their lawyers. Then that being used to force 

settlement and an agreed statement. Not only that, then the reality of this being 

misrepresented by lawyers and NHS managers to the board of an NHS trust and then to 

a group of MPs. The difference in these two positions is not only material but dramatic 

as is the effect going to be on any Judge who believes either one of them to be true. This 

misunderstanding has clearly had an influence on Judge Burn’s approach to the 

Claimant’s appeal. Judge Burns has had the humility to accept his error. 

 
13. The Claimant’s realisation that Judge Burns did not understand his pleaded basis for the 

majority of the detriments in the claim being appealed and the Judge’s acceptance of his 

misunderstanding is a material change in circumstances that came only after delivery of 

the oral Judgment. 

 
14. The misunderstanding has materially influenced the dismissal of Ground 1 as 

unarguable and the restrictions applied to Ground 2. The corrected position of Judge 
 

 

1 The documents attached to the Claimant’s email to Judge Burns dated 28 February 2024 included the 
Claimant’s application to set aside the 2018 settlement and the witness statement for the June 2022 hearing 
of the Claimant’s wife Melissa Day 
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Burns on duress/misrepresentation explicitly undermines the Judge’s reasoning for 

dismissing Ground 8. This is set out below. 

 
15. The consequences of dismissing Grounds 1 and 8 and restricting Ground 2 is to block the 

Claimant’s ability to ever obtain a formal finding in this case on deliberate concealment. 

It also hampers attempts to secure a proper judicial process to determine whether or 

not MPs and the press have been misled by the Respondent and their lawyers about the 

Claimant’s whistleblowing case. 

 
16. The wording of the Claimant’s application to set aside the 2018 settlement agreement 

clearly sets out its one and only ground as mistake/misrepresentation and is in no way 

unclear about the Claimant’s basis for making the application; 

 
“The basis for the application is set out in the attached witness statement of Dr 

Christopher Day-who was operating either under a mistake or pursuant to a 

misrepresentation given that the Respondents now say that no costs threats were 

made during and after his cross-examination or during negotiations on the terms 

of the settlement agreement but yet. Dr Day was told on numerous occasions as set 

out in his witness statement that the Respondents were intending to pursue him for 

costs if he proceeded to cross examine their witnesses and then ultimately was 

unsuccessful in his claim and that was the basis for his entry into the settlement 

agreement and withdrawal of his claim' 

 

 
17. Judge Burns explains his error by being misled by Employment Judge Martin’s 2018 

Judgment on the settlement; 

 
“ I note that the application for reconsideration was referred to by the ET as being on 

the grounds of ‘duress’ which I then repeated in my oral judgment.. I am content to 

correct any transcript of my judgment to refer to the basis of the reconsideration as 

being ‘mistake or misrepresentation’ rather than ‘duress’ as that appears to be a better 

description of the Appellant’s grounds for the reconsideration” 

 

 
18. It is clearly in the interests of justice that the reasons for the dismissal of grounds be 

revisited in the light of this acknowledged misunderstanding having been corrected 

 
19. This is perhaps particularly the case in this case given the wider public interest 

application of the pleaded detriments which will now be turned to. 
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Submission on the Interests of Justice pursuant EAT Rule 33 (1)(c) 

 
20. If several doctors and a former health minister hold a position that a group of MPs and 

NHS leaders have been misled by an NHS Trust and their lawyers on something as 

important as an NHS whistleblowing case, then it is clearly in the interest of justice to 

have a proper judicial process to decide whether or not that is the case. 

 
21. At the center of the claim being appealed, are pleaded detriments that the Claimant 

claims are false and detrimental statements that have been made by the Respondent to 

the public and press about the Claimant’s whistleblowing case . These public statements 

were also made privately to a group of London MPs/ councillors and local NHS leaders 

including the Respondent’s board. Large amounts of this private communication had 

been concealed from the Claimant and the Tribunal and on occasions its existence was 

denied. This Appeal Tribunal has stated of the protected disclosures in this case that 

they are of the “utmost seriousness”.2 It took 6 years for the Respondents to concede 

that the Claimant had a reasonable belief in these disclosures and reasonably believed 

that they were made in the public interest. Resisting their validity involved concealment 

and the smearing of the Claimant. 

 

22. The Claimant claims the public and private statements pleaded as detriments 

misrepresent the protected disclosures in the case and also deny the clear support 

certain formal investigations give to Claimant’s claims of whistleblowing detriment and 

claims that serious patient safety issues have been deliberately concealed. 

 
23. The Claimant also claims that the statements mislead on the circumstances in which the 

case suddenly settled in 2018, in particular both respondents’ denial that proposed cost 

applications or ‘cost threats’ played any part in securing settlement or the agreed public 

statement in the settlement agreement. The Respondent even stated that they made 

clear before the Claimant decided to settle the case that they would not pursue him for 

costs if he lost. This has been found as untrue3 in the Judgment being appealed but its 

significance disregarded. The public and private statements to MPs and others gave the 

clear impression the Claimant was not being honest about the facts in his 

whistleblowing case and the circumstances leading to why he settled his case in 2018. 

The Respondent has explicitly stated in letters to MPs that the statements pleaded as 

detriments in this case will leave a reader of them fully briefed about the Claimant’s 

case. 

 

2 “They were PD’s of the utmost seriousness “ is a direct quote taken from the oral Judgment of Deputy High 
Court Judge Andrew Burns on 27 February 2024. 
3 [155] Reasons “The wording is that the Respondent decided not to pursue the Claimant for its legal fees 
before he withdrew his case...the Tribunal finds that it was on settlement that the Respondent decided 
definitively not to purse costs...The impression given here is that the Claimant knew that the Respondent was 
not going to pursue costs when the Claimant was saying that it was the costs matters that meant he settled. 
The Tribunal finds that this is a detriment.” 
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24. In late 2018, the Claimant provided to the MPs Sir Norman Lamb and Justin Madders 

written evidence from the Claimant’s former barrister Chris Milsom. In this evidence Mr 

Milsom sets out several different proposed cost applications that were used by the 

Respondent against the Claimant. This evidence included 4 different types of proposed 

ordinary costs application, a proposed wasted cost application and a further proposed 

cost application in order to force the wording of a public statement.4 Sir Norman Lamb 

and Justin Madders subsequently wrote a letter dated 17 December 2018 to the 

Secretary of State for Health that stated; 

 
“We are very concerned that the allegation that cost threats were made has been 

denied by both Health Education England and the Trust. Dr Day’s barrister in the 

hearing has confirmed that the threats were made. This is very troubling” 

 

 
25. In early 2019, Sir Norman Lamb met several times with both the Claimant and the 

Respondent’s Chief Executive, including in a joint meeting. Following a meeting where 

the Claimant put to the Respondent Chief Executive his basis for the public statements 

being false, Sir Norman Lamb wrote a letter to the Respondents stating; 

 
“It is my belief that aspects of the Trust's public statements (as referred to in Chris 

Day's letter) are severely defamatory and should be withdrawn forthwith and that 

there should be a full apology. I should stress again that the inaccuracies in the 

public statements by the Trust are not only defamatory but are deeply distressing. 

They are damaging to Chris Day's reputation.” 

 

 
26. The health regulator the Care Quality Commission was asked by the national 

whistleblowing expert Sir Robert Francis KC to investigate the detrimental public 

statements in this case. The CQC expressed concern about the tone and content of the 

public statements. The CQC put their concerns to the Respondent. This was then fed 

back to Sir Robert Francis by letter dated 29 May 2018; 

 
“We share your concerns about the content and tone of the publicly available 

statements on the Trust’s website and having taken up the concerns with the Trust, 

they have advised that they have sought the advice of their lawyers and they intend 

to keep the statements on the Trust website” 

 
 
 

 

4 The evidence of these multiple proposed cost applications was set out to Deputy High Court Judge Andy 
Burns by way of an email dated 28 February 2024 in which the Claimant secured a correction to the 27 
February 2024 Judgment that wrongly stated the Claimant’s previous application to set aside the settlement 
was grounded on duress. The Judge accepted it was grounded on mistake/misrepresentation about proposed 
costs applications. Attached to the email was the tribunal statement of the Claimant’s wife Melissa Day setting 
out evidence of the multiple proposed cost applications used in the case. The Judge was asked to read this. 
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27. The Consultant anaesthetists Dr Sebastian Hormaeche in his June 2022 Tribunal 

statement, set out how the detrimental statements misled the public, NHS leaders and 

MPs on the protected disclosures and investigations in the Claimant’s case; 

 
“Given what I have set out above, I find the statements below that were released by 

the Trust on 24 October 2018 and were shared with MPs and the press, to be false 

and misleading. In my view, they clearly misrepresent the substance of the Dr Day’s 

important protected disclosures and the findings of their external investigation as 

set out in his Grounds of Claim” 

 
28.  Dr Smith who is head of serious incident investigations at a London teaching hospital 

clearly described the significance of the false and detrimental statements made by the 

Respondent pleaded in this case as whistleblowing detriments; 

 

 
“The Claimant’s concerns, communicated over a long period of time prior to and 

after the incident on 10 January2014, related to chronic understaffing of the ICU 

out of hours, and the risk to patients that posed. Concerns of this nature are not 

something that are “usual” or “commonplace” in the NHS. They are serious; the 

evidence is clear that mortality and morbidity in ICU patients increases as staffing 

falls (see above). An institution that sought (or seeks) to play down or dismiss such 

enormous systemic failures as a “one-off” incident should ring alarm bells for 

clinicians, commissioners, and regulators alike” 
 

 
29. In complete contrast to the clearly stated positions of the Claimant, his wife, 2 consultant 

anaesthetists, a former health minister and the healthcare regulator the CQC, the 

Tribunal rejected the Claimant’s position that the pleaded detriments were false 

statements and found all but one of the allegedly false and detrimental statements to be 

true. 

 

 
30. The judicial process of the Tribunal that resulted in this finding involved; 

 
a) The Tribunal disregarding significant amounts of relevant evidence from multiple 

sources that support the Claimant’s position on the pleaded detriments as false and 

detrimental statements. 

 
b) Significant amounts of evidence being destroyed and concealed by key people at the 

Respondent including the NHS Directors that were the current and former instructing 

legal client, the NHS Director responsible for drafting allegedly false statements to 

MPs and the press (which are the pleaded as detriments in the case) and the recipients 

of the now accepted protected disclosures in the case; 

 
c)  Contentious evidence from the Respondent being accepted by the Tribunal without 

being  tested  by  cross  examination  or  any  reference  to  an  intended  cross 
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examination provided by Andrew Allen KC in the Claimant’s final submissions (once 

the witness became too unwell to be cross examined after destroying evidence) 

 
d) Contentious evidence from the Respondent being accepted despite it being 

demonstrably untrue from contemporaneous documents (that were hidden from the 

Tribunal in the lead up and for most of the final hearing of the case) 

 

 
31. Using the above objectively flawed judicial process to decide against the Claimant on the 

pleaded whistleblowing detriments in this case is plainly unsafe and also easily meets 

the threshold of being perverse. 

 

 
32. When the Claimant’s appeal came before Deputy High Court Judge Andrew Burns on 27 

February, 6 grounds were given permission to progress to a full hearing. Some of these 

were restricted and 4 grounds were dismissed. The grounds that were dismissed or 

restricted related to challenging failures of the Employment Tribunal to make 

adequately reasoned findings on pleaded issues as fundamental to the case as the 

pleaded detriments on whether MPs, NHS leaders and the public had been misled about 

the Claimant’s protected disclosures. Also significantly restricted was any challenge to 

failures to take account of relevant information. The last ground to be removed from the 

appeal was any challenge to procedural unfairness in the case. These are clearly 

fundamental failures in this case yet they have not been permitted to be argued at the 

final hearing of this appeal. 

 
33. Separate to the Claimant’s clear right to justice and a fair hearing, it is plainly in the 

interests of justice for there to be a proper and fair judicial process to decide something 

as important as whether a group of MPs and NHS leaders have been misled by an NHS 

Trust about an important whistleblowing case containing protected disclosures of the 

“utmost seriousness”. A fair and proper judicial process plainly has not occurred in this 

case. If required the Claimant relies on words of the ECHR in Duraliyski v Bulgaria 

[2014] ECHR 231 stated at para 30: 

 
“The Court reiterates that the concept of a fair hearing implies the right to adversarial 

proceedings, in accordance with which the parties must have the opportunity not only 

to adduce evidence in support of their claims, but also to have knowledge of, and 

comment on, all evidence or observations filed, with a view to influencing the court’s 

decision” 

 

 
34. For these reasons it is clearly in the interests of justice to grant the following application 

which will now be turned to. 
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Submissions on the matters that require reconsideration in light of the material 

change in circumstances in respect of the Grounds of Appeal restricted or 

dismissed; 

 

 
35. It is submitted that Judge Burns has shown in his oral Judgment and his written reasons 

a number of fundamental misunderstandings of the Claimant’s case that run through his 

reasons for dismissing and restricting certain grounds of appeal. The Claimant hopes 

the Judge will see and accept this and be supportive of reviewing his decision on the 

basis of the following misunderstandings; 

 

 
a) Misunderstanding that the Claimant’s challenge of the validity of the 2018 

settlement relied on a the ground of duress (not misrepresentation as the 

application states, and as Judge Burns now accepts). The Judge therefore did 

not understand that the application was based on a serious discrepancy in 

accounts between Claimant and Respondent lawyers on several proposed 

cost and wasted cost applications rather than a futile application on duress 

based on an overreaction by the Claimant to one cost threat restricted only 

to a finding of untruthful evidence. 

 
b) The error on duress is then repeated and deepened in the Ground 8 

dismissal reasoning, “ The question that the ET had to decide was largely 

agreed evidence between Mr Cooper and Mr Milsom” 

 
c) Misunderstanding that the pleaded detriments in the case were confined to 

statements about the settlement. The Judge therefore did not understand the 

need for findings on the protected disclosures and formal investigations in 

the case as he did not understand that the misrepresentation in public 

statements of the protected disclosures and investigations were pleaded as 

detriments in the case. 

 
d) Misunderstanding that the Claimant’s main whistleblowing case that claimed 

a series of serious whistleblowing detriments resulting in career loss ( some 

now conceded by the Respondents5) was just a mere dispute about 

mandatory training that held the Claimant’s career back. 

 
36. These misunderstandings lead to a potential material misunderstanding of all the 

pleaded detriments in the case and cannot help but paint the Claimant in a certain light. 

 
 
 

 

5 Paragraph 177-178 of the Claimant’s Main June 2022 sets out series concessions from the respondents which 
include from HEE conceding formal investigations were terrible and misleading and the Claimant’s reasonable 
belief in deliberate concealment of patient safety issues after 6 years of resistance [see page 68 of bundle] 
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Rejected Ground 1: Failure to make reasoned findings on the issues 

 
Judge Burns made no reference to the argument that two of the alleged detriments in 

the claim are that the Respondent misrepresented the Claimant’s protected disclosures 

and what formal investigations say to support the Claimant’s claims of whistleblowing 

detriment and cover up. It was argued on that basis that a finding of concealment is 

clearly required to properly decide these detriments 

 
37. Judge Burns set out his view that the nature of the protected disclosures in this case 

were not relevant once they had been conceded by the Respondents (in this case it took 

the Respondents 4 and 6 years respectively). On that basis the Judge rejected the 

assertion that a finding on the category of deliberate concealment was required in this 

case. 

 
38. The Claimant’s answer to this was that his case was different from usual whistleblowing 

cases, as in his case, two of his pleaded detriments that the Tribunal had to decide upon 

were, firstly, that the Respondent had misrepresented the substance, scope and 

seriousness of the Claimant’s protected disclosures. The Tribunal also were being asked 

to decide detriments on whether investigations showed that the disclosures were 

responded to by the Respondent in the right way as opposed to indicating deliberate 

concealment and whistleblowing detriment. Another pleaded detriment centered on 

whether a subsequent Peer Review Investigation (claimed by the Respondent to have 

being incorrectly linked by the Claimant to his case) was yet further evidence of a false 

and detrimental statement designed to smear the Claimant’s integrity. The Claimant 

showed clearly in evidence how the Peer Review proves how the serious issues in the 

protected disclosures were covered up for several years and also proves a link to 

avoidable death. This basis of the relevant pleaded detriment is set out in the Ground of 

Claim. 

 

 
39. A simple finding one way or another on concealment is clearly not only required in this 

case in order to rule on the pleaded detriments but represents the most efficient way of 

deciding such detriments without having to make detailed factual findings. A finding on 

concealment is likely to be enough to prove the detriment in the Claimant’s favor, as 

finding on concealment is not compatible with the Respondent’s position that the 

Claimant’s protected disclosures in this case amount to a to a one off medical staffing 

issue being responded to by the Respondent in the right way one night. 

 
40. The substance and nature of the protected disclosures especially something as 

fundamental as whether the disclosures contained a reasonable belief in deliberate 

concealment needed to be ruled on, in order to decide whether the protected 

disclosures and the respondent’s response to them had been misrepresented in public 

statements and privately to MPs and NHS leaders to the Claimant’s detriment. The 

public interest associated with doing this properly has been set out above. 
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41. These arguments about findings on concealment on the detriments are separate from 

any debate about whether a concealment finding is needed for causation, and it is 

submitted that as the oral and written reasons devote themselves only to whether a 

concealment finding is needed for causation, that has not been appreciated by the judge. 

In short the establishment of disclosures including a reasonable belief of deliberate 

concealment was required as part of the Claimant’s case that his disclosures had been 

misrepresented (and that it was that misrepresentation which was a part of the 

detriments claimed by him) 

 
42. At the hearing Judge Burns indicated surprise at the assertion that the substance of the 

protected disclosures and nature and findings of investigations were pleaded as 

detriments in the case. The Judge clearly indicated that he thought the pleaded 

detriments in the case were confined to how the settlement came about. 

 
43. The Claimant asked for permission to address the Judge directly on this point. The 

Claimant himself emphasised the point that some of the pleaded detriments in the case 

were that the substance and scope of the protected disclosures were misrepresented as 

a minor medical staffing issue one night, when evidence clearly shows from multiple 

sources they were in fact about serious safety issues in an ICU ongoing for 2-3 years, 

linked to avoidable deaths and that the issues had been covered up. 

 
 

 
44. The Consultant anaesthetist Dr Smith who was produced as a witness for the Claimant 

summarises the sort of analysis the Tribunal should have taken a view on one way or 

another in order to decide the relevant pleaded detriments; 

 
The Claimant’s concerns, communicated over a long period of time prior to and 

after the incident on 10 January2014, related to chronic understaffing of the ICU 

out of hours, and the risk to patients that posed. Concerns of this nature are not 

something that are “usual” or “commonplace” in the NHS. They are serious; the 

evidence is clear that mortality and morbidity in ICU patients increases as staffing 

falls (see above). An institution that sought (or seeks) to play down or dismiss such 

enormous systemic failures as a “one-off” incident should ring alarm bells for 

clinicians, commissioners, and regulators alike” 
 
 

 
45. The Claimant respectfully asks the EAT to re-consider its dismissal of Ground One on the 

basis that a finding on concealment is required to properly decide certain detriments in 

this case. This point has simply not been engaged with or even referenced in the oral 

judgment or written reasons but was emphasised at the hearing by both Counsel and the 

Claimant himself when he was given permission to address the Judge.. 

 
46. The Claimant does not understand if Judge Burns rejected this point why he didn’t make 

it clear either at the hearing or in his Judgment. It is clearly of fundamental importance 

to the appeal. 
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Restricting Ground 2 - Taking into account irrelevant information and failing to take into 

account relevant information regarding the Claimant's pleaded detriments 

 
In relation to issue 4.1(a)9i), 4.1(a)(ii) and 4.1(b), at paragraph 155, the timing of the 

Respondent’s decision to definitively not pursue costs against the Claimant; 

 

 
47. The Claimant has been prevented from arguing that the finding of the Tribunal relating 

to a solitary detriment 6 is relevant information that the Tribunal failed to take account 

of. This finding is hugely significant as it is a finding that the Respondent and their 

lawyers have misled the Respondent’s board, a group of MPs and press on what they 

told the Claimant about legal costs before he decided to settle the case. Such a powerful 

finding should have led to inferences and influenced the way other pleaded detriments 

and causation points were decided. This was obviously fundamental context of the 

denial that cost threats were used in the case – how could it not be? The reasons given 

by Judge Burn’s for blocking the argument of this point on appeal do not explain why 

this significant judicial finding was not an example of key information that the Tribunal 

failed to take account of. This is a powerful example of an appeal point that has been 

dismissed on the basis of the misunderstanding on there being no difference in accounts 

on the proposed cost applications in the case between the Claimant and Respondent 

lawyers. The Judge’s view that there was no material difference in accounts between the 

Respondent and Claimant’s lawyers on proposed cost applications was misplaced and 

his view that the Claimant relied only on an exaggerated claim of duress for his pleaded 

detriments is fundamental to why the Judge did not permit this plainly credible appeal 

point to proceed. The finding on the solitary detriment unlocks the context of other 

detriments and speaks to causation. 

 

 
In relation to issue 4(b), the evidence of both Mr Milsom and Mr Cooper as to who had raised 

the issue of a potential finding by the tribunal that the Claimant’s evidence was untrue 

 

 
48. The reasons for dismissing this point has simply not engaged with the argument made 

on appeal which was that it was perverse for the Tribunal to find that a detrimental 

public statement was true when the hearing transcript showed it to be false from the 

relevant witnesses. The relevant detriment stated publicly that the Claimant’s former 

legal team gave the Respondent’s barrister the impression that they thought the 

Claimant’s evidence was untruthful. The Claimant’s basis for saying such a finding is 

perverse was that the Claimant was able to rely on the relevant part of an official 

transcript for the June 2022 hearing that confirms that both Mr Cooper and Mr Milsom 

clearly agreed Mr Milsom did not give any impression that he thought the Claimant’s 
 

6 [155]“The wording is that the Respondent decided not to pursue the Claimant for its legal fees before he 
withdrew his case...the Tribunal finds that it was on settlement that the Respondent decided definitively not to 
purse costs...The impression given here is that the Claimant knew that the Respondent was not going to 
pursue costs when the Claimant was saying that it was the costs matters that meant he settled. The Tribunal 
finds that this is a detriment.” 
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evidence was untruthful. The section of the transcript was provided to the EAT in the 

bundle. 

 
49. When this alleged detriment was put to the Claimant’s former barrister Mr Milsom, at 

the June 2022 hearing, the transcript records the following dialogue from Mr Milsom; 

 
“ Forgive me. I suppose the point that I really do reject is that I did anything or 

conveyed anything which signified an agreement that Dr Day was to be regarded 

as untruthful.”. 

 
50. The transcript records the Respondent barrister’s response; 

 
“I don’t think Mr Cooper is suggesting that you ever agreed or that your client was 

untruthful” 

 

 
51. The Judge’s reason for blocking an appeal argument on this point only refers to the fact 

that the conversation happened as a result of a telephone conversation initiated by Mr 

Milsom (without instruction) exploring possible settlement of the case. This does not 

deal with the clear substance of the alleged detriment which is that it has been falsely 

claimed in the Trust’s public statements that the Claimant’s legal representatives gave 

the impression to the Respondent’s barrister that they believed the Claimant’s evidence 

to be untruthful in circumstances when a trial transcript showed the relevant lawyers 

confirmed this did not happen; 

 
“ There is nothing perverse in the finding that Mr Milson initiated the conversation 

and that would have involved asking about the Respondent’s position. 

 
52. The Tribunal and now the EAT has decided to focus on the wording in the pleaded 

detriment that is not detrimental whilst ignoring the clear false and detrimental 

wording in the pleaded detriment publicly giving the impression Claimant is dishonest.. 

 
53. The Court of Appeal’s Judgment in Jesudason v Alder Hey is clear on such an approach and 

states “the issue is not the reason why the letters rebutting the appellant's allegations were 

written but why the offending passages which caused the detriment were included in those 

letters” (Sir Patrick Elias). The clear reason this wording was included in the pleaded 

detriment was to make out publicly that the Claimant’s own lawyers thought his 

evidence was dishonest and told the Respondent’s lawyers this which has been denied 

as the transcript establishes . This is plainly an arguable point of appeal and appears to 

have been misunderstood as a minor point about who phoned who first between 

barristers. 

 
54. This detriment is an extremely serious allegation, it is unfair that the Claimant’s appeal 

point on it has not been engaged with , with the result that the point is not being 

permitted to be argued in the main appeal. The Court is asked to review their decision in 

light of this apparent misunderstanding as to the substance of the appeal ground. 
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Dismissed Ground 8 - Procedural Unfairness 

 
It is not arguable that the ET took into account against Dr Day something that it had not 

permitted him to cross examine upon. 

 

 
55. The Tribunal abruptly stopped the cross-examination of the Respondent’s 

former barrister, Mr. Cooper KC, and then quoted the following in the public 

Judgment at paragraph 115; 

 
“115. Mr Cooper sets out why he was considering making such an approach to the 

Claimant after his evidence had completed. His witness statement sets out his 

impression of the Claimant’s evidence. His impression was that the Claimant had an 

“obsessive belief in his victimhood” resulting in him making a “progressively more 

elaborate re-writing of history by him to fit his narrative”. He considered that the 

Claimant’s evidence was “dishonest and underhand in pursuit of what he saw as the 

virtue of his case”. 

 

 
56. The Tribunal Judgment fails to record that the cross examination of Mr Cooper was 

stopped or why it was stopped . The Judgment also fails to record that Mr Cooper’s 

words were robustly challenged by a supplementary statement linked to documents 

showing Mr Cooper was incorrect in his accounts of the Claimant’s evidence at the 2018 

hearing (putting it mildly). Such was the nature of the Claimant’s supplementary 

statement that it forced concessions from Mr Cooper even before he started to be cross 

examined by Andrew Allen KC. The Tribunal fails to record any of this and just merely 

represents the Claimant as disagreeing with Mr Cooper and offers no basis for this from 

the Claimant’s evidence.7 The existence of an official transcript for the June 2022 hearing 

means it can be said with certainty the Judge’s basis for stopping Mr Cooper’s cross 

examination. 

 
57. The Tribunal’s decision in this respect is of particular concern, given that despite the 

transcript showing that the Tribunal stopped the evidence on the basis that it would not 

make findings about the Claimant’s truthfulness, the Tribunal in fact proceeded to make 

findings and allusions as to the same. It is plainly arguable that the Claimant’s right to a 

fair hearing in adversarial proceedings has been violated. 

 
58. It is stated in the Judge Burn’s reasons for dismissing the ground on procedural 

unfairness that the above does not give rise to arguable ground for the following 

reasons; 

 
“It is not arguable that the ET was procedurally unfair by restricting cross- 

examination of Mr. Cooper KC to relevant issues. It is not arguable that the ET took 

 

 

7 Attached to the application is the Claimant’s Supplementary statement on Ben Cooper KC evidence [see page 
13-27 of bundle] 
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into account against Dr Day something that it had not permitted him to cross examine 

upon.” 

 
59. In the reasons for dismissal it is not explained why when the Tribunal quoted the 

extremely strong words of Mr Cooper’s statement in a public Judgment that was not an 

example of the Tribunal taking into account content that the Claimant was prevented 

from cross examining on. Paragraph 115 of the Judgment contains strong language that 

obviously influenced the Tribunal to such an extent that they chose to insert the content 

into a public Judgment. The words that show the potency of Mr Coopers position 

include; 

 
“obsessive belief in his victimhood”, ““progressively more elaborate re-writing of 

history by him to fit his narrative”. or ”. He considered that the Claimant’s evidence was 

“dishonest and underhand in pursuit of what he saw as the virtue of his case”, 

 
60. Judge Burns has not referred to paragraph 115 of the 2022 Tribunal Judgment nor 

referenced the submissions made that Mr Cooper when making these strong statements 

in a Tribunal statement could not provide one example from the Claimant’s tribunal 

statement of what he meant. This was shortly before Mr Cooper’s cross examination 

was abruptly halted by the Employment Judge Martin ( as evidenced by the transcript). 

 

 
61. The untested insults and smears against the Claimant inserted into Mr Cooper’s 

statement and then a public Judgment did not only influence Judge Martin’s Tribunal but 

are now being used to influence other Judges about the Claimant in other litigation. Hill 

Dickinson Solicitors is relying on Mr Cooper’s untested content in their defense of 

serious allegations in a wasted cost application related to the Claimant’s successful 

litigation about the employer worker point. Judge Burns complemented the Claimant on 

his success on the worker point but seemed unaware of the seriousness of what has 

recently been uncovered about it. Employment Judge Self when allowing the Claimant’s 

wasted cost application to proceed to full trial, early last year, commented in his 

Judgment9 

 
“It is arguable that depending on the evidence which is presented about the 

circumstances that HD’s conduct could be impugned to such an extent that there 

was a misrepresentation / fraud which would allow the Settlement Agreement to 

fall away.” 

 
62. As a direct result of Judge Martin’s Judgment, Hill Dickinson’s barrister Dijen Basu KC 

has inserted Mr Cooper’s smears about the Claimant into a case management skeleton 

argument that is supposed to be dealing with how all doctors in England had their 

whistleblowing protection undermined by an important failure in disclosure. The quote 

speaks for itself; 

 

9 The Judgment of EJ Self dated 18 January 2023 is included with this application and is a further indicator of 
the serious allegations in this litigation against the Respondents and their lawyers [see page 119-140 in 
particular conclusions at page 136] 
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“The diagnosis of whistlebloweritis is a pithy way of describing a man who had 

developed an obsessive belief in his own victimhood to the point of being prepared 

to dishonest and underhand in pursuit of what he saw as the virtue of his cause as 

Mr Cooper described him” 

 
63. What has been set out here is obvious procedural unfairness and an attack on the 

fundamental principles of adversarial litigation. The cross examination of Ben Cooper 

KC was stopped on the basis that the Employment Tribunal stated they would not make 

findings about the evidence given by the Claimant at the 2018 hearing, and they then 

proceeded to reflect what Mr Cooper had said about the Claimant’s evidence in their 

decision and public Judgment. Judge Burns does not address this point before dismissing 

any appeal point on procedural unfairness in the case as unarguable. 

 

 
The question that the ET had to decide was largely agreed evidence between Mr Cooper 

and Mr Milsom. It is not arguable that procedural unfairness affected the ET’s conclusion 

on the issues 

 

 
64. The second reason given for dismissing the Ground 8 on procedural unfairness is 

objectively wrong and comes as a result of the Judge’s now accepted misunderstanding 

that the Claimant’s ground for setting aside the 2018 settlement. This is explained in 

detail above at (para 5-28). 

 
65. If there was a discrepancy in accounts between Mr Coooper and Mr Milsom then an 

assessment of Mr Cooper’s credibility and a proper challenge under cross examination 

of Mr Cooper’s conflicted account on costs and his strong words insulting and smearing 

the Claimant was a fundamental right that the Claimant has been deprived of . 

 
66. Judge Burns would have clearly accepted such a position had he not been so misled by 

Judge Martin’s 2018 Judgment believing there was no difference in accounts between Mr 

Cooper and Mr Milsom. 

 

 
67. The Claimant’s witness statement for June 2022 at paragraph 315-317, makes the 

following observation of the evidence that has come from the lawyers involved in the 

2018 settlement which further supports the challenge to Judge Burn’s fundamental 

assertion that evidence between the barristers that settled the Claimant’s case is agreed. 

The Claimant was not challenged in this evidence nor could he be. 

 

 
Gaps in Data Subject Access Request Disclosure from the Respondents’ Counsel 

 
315. Mr Cooper QC and Mr Moon QC provided file notes and various emails to their 

instructing solicitor to me as part of their Data Subject Access Request Response. If 
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Ben Cooper QC, Angus Moon QC and their instructing solicitor’s evidence is to be 

accepted by the Tribunal, the Tribunal would have to find that my former Counsel 

Mr Milsom; 

 
a) Acted without instruction from either me or instructing solicitor to initiate 

settlement discussions on Friday 5 October 2018 [Page 949]: 

 
b) Misrepresented the cost position of both Respondents that he set out in his email 

dated 30 November 2018 [Page 1123] and at the conference on 12 October 2018 

(This has to be the Respondent’s position if they are claiming the cost threats set 

out by Mr Milsom on [Page 1123] were never made of communicated to him by the 

respondents’ legal teams) 

 
c) According to Hill Dickinson [Page 147-148], Mr Milsom proceeded contrary to 

my explicit instruction on Monday 8 October 2018 to continue to negotiate 

settlement proposing broad terms which developed into a proposed confidentiality 

clause and a clause to protect all lawyers in the litigation from wasted costs. It was 

impossible for me to have had any input or knowledge of this. Milsom has denied 

this occurred. 

 
d) Subsequently fabricated references to further drop hands offers from both 

Respondents with “sophisticated two tier” ordinary cost threats/consequences 

[Page 1123]: 

 
e) Fabricated references to me facing the risk of having to return the £55k 

awarded in May 2018 [Page 1123]: 

 
f) Fabricated reference to wasted costs [Page 1123]; 

 
g) Fabricated reference to a legal regulator referral [Page 1123]: 

 
h) Fabricated reference to a medical regulator referral for me [Page 1123]: 

 
316. These are very serious allegations to make against my former Counsel, Mr 

Milsom. 

 
317. Given what Mr Milsom describes in his email dated 30 November 2018 [Page 

1123], It should be noted and explored why Mr Cooper and Mr Moon’s DSAR 

Response does not also include similar file notes and emails to their solicitors 

referring to the discussions between Counsel and solicitors that occurred after 5 

October 2018 up until to settlement on 15 October 2018. Mr Milsom clearly 

describes these subsequent ‘Without Prejudice Discussions’. The detailed account of 

the events of Friday 5 October found in multiple emails and file notes from the 

Respondent’s counsel, is in stark contrast to the complete absence of material for 

the subsequent discussions between counsel once I had rejected the drop hands 

offer 
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68. The above evidence illustrates what a genuinely difficult case this must have been to 

resolve for the Judge Martin Employment’s Tribunal and the various Judges before her 

handling the applications to set aside the settlement, and also this Appeal Tribunal. 

 
69. The Claimant is grateful to the EAT and Judge Burns for considering this application and 

also the work that went into accommodating so many observers at the previous hearing. 

 
 
 
 

 
Dr Chris Day 

12 March 2024 
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18 March 2024 

Deputy High Court Judge Andrew Burns KC 
Employment Appeal Tribunal 

Dear Judge Burns, 

I am the appellant in the above appeal. 

This letter responds to your directed communication from the EAT dated 13 March 2024 to Edward 

Cooper of Slater and Gordon and Mr Cooper’s response dated 15 March 2024 temporarily removing 

the firm from the EAT record as my representative.  

I now address the points that you have raised that are not addressed by Mr Cooper’s email. 

BMA Point 

“He says that he has sought permission, but he has not set out the response of the BMA or his 

solicitors.” 

I enclose with this letter an email dated 11 March 2024 from the BMA’s Director of Legal to me and 

Edward Cooper of Slater and Gordon. 

The Unusual Case Point 

“The Appellant asks the Judge to consider this unusual approach because he says that the case is 

unusual” 

Judge Martin states at paragraph 3 of her 2022 Judgment, “This is a highly unusual claim with two 

barristers, one a KC, giving evidence in relation to their representation of the parties”. 

The evidence in this case makes for uncomfortable reading for any employment lawyer or Judge. For 

instance, Mr Donavan KC, the Head of Chambers of my former barrister Chris Milsom commented, 

“the Settlement Allegations raised issues of professional conduct and/or professional negligence”. 

They were found to be “too serious” to be handled under an internal chambers complaint policy. [see 

paragraph 186 Page 71 Application bundle] 

It seems to me that the numerous Judges that have dealt with my case have failed to engage 
with any evidence or pleadings that point to the serious issues between the lawyers that were 
involved in settling my case in 2018. 

With the greatest respect, your order dated 1 March 2024 is yet another example of this which I 
accept is in part explained by a misunderstanding that I am grateful has been acknowledged.  

I accept that my case places Employment Appeal Judges in an unusual and difficult position. 
For instance, when Judge Heather Williams handled my 2018 application to set aside the 
settlement, she declared in open Tribunal  that she knew the lawyers involved, that they were 
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highly respected professionals and she knew that they would have acted properly. The simple 
point (that has now been acknowledged) that my application on misrepresentation was wrongly 
handled as one of duress was not dealt with by Judge Williams.  

I am not alleging impropriety or some grand conspiracy theory but just the predictable human 
factors that come from Judges handling cases involving serious allegations that involve as key 
witnesses several people that they know and/or have social or professional connections with.  

Given the nature of employment law in London, I genuinely do not know what the solution is. 
However, a good starting point would be ensuring evidence and pleadings are dealt with clearly 
and logically with explanatory accountability. This would leave no one in any doubt why 
decisions have been made. 

 

Reason for acting as a Litigant in Person 

I am hugely lucky to have had BMA funding for my ET claim, this appeal process and a proposed 
professional negligence claim against my former lawyers from 2018. I take seriously the need to 
keep the BMA’s costs down which is one reason why I have chosen to act for myself with this 
application. 

The second reason is that in respect of the Ground one arguments in my application, I thought I 
might be able to assist the EAT as a doctor in understanding them better. 

My last reason is there are things that I have set out above that need to be said but I would not 
wish to put my employment lawyers in the position of having to submit on my behalf.  You may 
be aware that there have been calls from 2 MPs for a public inquiry into this case and how it has 
been handled (see attachment). It might be that a forum external to employment law is going to 
be the only place where these issues can be properly dealt with. I have been open about 
concerns I have about pursuing an appeal in the EAT if key issues in my case are not engaged 
with.  

I mean no disrespect with this letter but I wanted properly answer your requests for information 
and would be happy to answer any further questions either in writing or at a further hearing. 

 

Yours sincerely, 

 

 

Enc; 

Email from BMA dated 11 March 2024 

Letter from Justin Madders and Norman Lamb to Secretary of State dated 18 December 2018 
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have been fraudulent in my crowdfunding activities by misrepresenting the substance 

of my disclosures; and the response to them; and have done this publicly.  

175. Issues raised in my protected disclosures are plainly about the Respondent’s ICU and

not limited to a one-off situation of medical ward cover as  claimed by the Respondent. 

The protected disclosures have been supported by senior people and various external 

reports but in particular a Critical Care Peer Review in 2017 and  to deny this is clearly 

detrimental. 

SECTION 4 – COST THREAT DETRIMENTS 

Concessions Made by the Respondents in this Case 

176. The most objective way to demonstrate the impact the cost threats had on the likely

progress of my case is to set out the Respondents various concessions that have 

occurred. I do so in order to demonstrate as dispassionately as I can manage, that I 

had at the very least an arguable case back in October 2018 when the costs threats 

were made. That is to say nothing of the possibility of my side of the story being 

accepted by the Tribunal in addition to the significant number of concessions from the 

Respondents which I will now set out. 

First Respondent’s Concessions 

177. In addition to waiting 4 years for the Respondent to accept (at the October 2018

hearing) many of my protected disclosures as reasonable beliefs, the  Respondent has 

made other concessions. By explicitly accepting the finding of their external 

investigation by Roddis Associates, the  Respondent must now accept the criticisms 

set out above in the investigation report and at (paragraph [116] of this statement or 

paragraph 36 of my Grounds of Claim). By this, the Respondent is effectively 

accepting multiple detriments that I have been subject to, the subject of my first 

whistleblowing claim. I believe that the link to the now accepted protected disclosures 

to these detriments is clear and in particular the January 2014 protected disclosures. 

There is certainly an arguable case to that effect. The detrimental activity set out by 

Roddis Associates all comes as a result the processing of my January 2014 protected 

disclosure.  

Second Respondent’s Concessions 

178. Notwithstanding the Second Respondent’s exit from this case. I would ask the Tribunal

to note that prior to their exit from this litigation, the Second Respondent has made the 

following concessions in this litigation which I suggest points to the allegations in my 

first claim also clearly amounting to whistleblowing detriments by the Second 

Respondent: 

a) Conceding protected disclosures including reasonable belief in issues

of patient safety and deliberate concealment; After 6 years of denial of my 
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protected disclosures (see para 25 of the Second Respondent’s original ET3 

Grounds of Resistance [Page 100] and attempts to discredit me, HEE 

accepted the content of my protected disclosures as reasonable beliefs in the 

public interest of both the patient safety class of disclosure and also the class 

that indicates that such issues have been or were likely to have been 

deliberately concealed. The concession is set out in the Second Respondent’s 

amended Grounds of Resistance for the present claim at paragraph 15 [Page 

525]. That dramatic concession came after me sending this letter dated 11 

November 2020 [SB p230-232] enclosing Further Better Particulars on my 

protected disclosures [Page 481-488]. It is clearly detrimental to portray, for 6 

years, a doctor’s 13 important protected disclosures as unreasonable and 

vexatious when it is known all along that they are reasonable and important. 

b) Concession that formal investigation was terrible and misleading; 2 

senior HEE doctors involved in my case have been forced to concede that 

HEE’s formal investigation into my whistleblowing case was  “terrible” (Dr 

Frankel) [SB p223-224] and “gives an exaggerated or distorted impression”  

(see Dr Chakravarti Tribunal statement paragraph 21 [SB p302]). 

c) Conceding a false account of my protected disclosure in a formal report; 

A senior doctor of the Second Respondent, Dr Chakravarti has conceded that 

damaging  statements were falsely attributed to her in a formal Plummer report 

about my 3 June 2014 protected disclosure at the ARCP meeting. In her 

statement at paragraph 20 [SB p301] She states in relation to an email that 

she sent Mr Plummer on 5 January 2015, “I felt baffled at the quotes attributed 

to me”. She further states at paragraph 21 [SB p302] “I was very surprised to 

find various phrases in inverted commas seemingly quoting me, when I could 

not recall saying those phrases.” Dr Chakravarti in paragraph 21 of her 

statement accuses the Second Respondent’s investigating director Mr 

Plummer of giving an “exaggerated or distorted impression” in his formal 

investigation into the protected disclosure at my ARCP. The covert audio 

secured the above concession which is referenced in Dr Chakravarti’s 2018 

Tribunal statement. Further context on this is set out at (see paragraph 25-35 

of the Further and Better Particulars (page 485-7)).  

d) Conceding that my formal ARCP/Appraisal document was inappropriate; 

The Second Respondent’s former Post Graduate Dean Dr Frankel conceded 

in writing to Norman Lamb in January 2019 that the formal ARCP document 

completed for my 2014 appraisal  “was inappropriate” [Page 1305] and seems 

to criticise another senior doctor Dr Lacy when he states, “It is clear that Dr 

Lacy had not appreciated that the fact that U boxes had been ticked was 

inappropriate” Dr Frankel further concedes that in my objection to the ARCP 

document, “he was quite correct that these boxes needed to be removed”. The 

ticking of the ‘U-Boxes’ on my ARCP record indicated firstly that I had 

professional/ personal issues and secondly that I did not engage with 

supervision. It was further stated that an unsatisfactory ARCP outcome had 

occurred as a direct result of these reasons (see paragraph 84  [SB p267]).  
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e) Conceding that a briefing document sent by former Post Graduate Dean 

was misleading; The Second Respondent have accepted that their former 

Post Graduate Dean, Dr Frankel, sent a document about me and my case to 

the Chair of the Conference of UK Post Graduate Deans and former Health 

Minister Norman Lamb. HEE accept they did nothing to correct the document 

despite HEE knowing that one of their own senior doctors (Dr Lacy) had 

described the document as “misleading” in an email to the Second 

Respondent’s management dated 16 January 2019 [SB p224b]; 

f) Conceding “wholly inappropriate” use/sharing of my personal data; HEE 

accepted that their former Post Graduate Dean obtained confidential material 

about me and my case by falsely stating that they had authorisation from the 

HEE Medical Director to obtain such information from my file in order to 

produce a briefing document (conceded as misleading by HEE). Judge 

Andrews described this as “wholly inappropriate” in her Judgment dated 12 

February 2022. [Page 607-624] at [Page 622]; 

g) Concession of “perhaps being deceitful”. The relevant former HEE Post 

Graduate Dean has conceded in open Tribunal that his actions were “perhaps 

being deceitful” (recorded in the recent Judgment dated 16 February 2022). 

[Page 607-624] at [page 615]. 

 

179. Given the above concessions from the Respondents, including the now accepted 

protected disclosures, any suggestion that I did not have at least a clearly arguable 

case of whistleblowing detriment back in 2018 is not credible. All of the above 

detriments from the Second Respondent are actions related to my ARCP/appraisal 

meeting on 3 June 2014, where I made one of the most serious of my protected 

disclosures. 

180. Some if not all of these concessions from the respondents could have been 

obtained/used if the respondents witnesses had been cross examined in October 

2018. They are clearly an indicator of how potentially fruitful a cross examination 

process could have been against the respondents had it occurred.  

181. This raises the question of why I would abandon my claim just before cross examining 

the Respondents’ witnesses. I clearly knew the above or similar concessions were 

possible and even had some of them at the time of settlement. 

182. I will now turn to my reasons for agreeing to settling my previous claim. My decision, 

supported by my wife, to enter into the settlement agreement for my previous 

consolidated claim was a result of what I was told about alleged cost threats from the 

respondents by my former legal team.  

183. In respect of the above, I emphasise that my case is that the cost threats occurred; the 

Respondent’s categorical denials that they did occur are false and detrimental 

statements; and those denials were made on the grounds that I had made various 
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protected disclosures. The conduct of my former legal team is subject to proposed 

professional negligence proceedings which I will briefly turn to. 

 

Conduct of my Former Legal Team 

184. As stated, at the October 2018 hearing, I was represented by Tim Johnson Law and 

the barrister Chris Milsom.  

185. As a result of Mr Milsom failing to provide answers to  questions from  both me and my 

solicitor following the settlement of my case and also as a result of Mr Milsom’s 

breaching of General Data Protection Regulation legislation, I submitted a formal 

complaint against Mr Milsom to his chambers “Cloisters” on 5 May 2020 [Page 1458-

1466].  

186. Mr Donovan QC of Cloisters in his response to my complaint dated 13 May 2020 [Page 

1467-1477] states, “the Settlement Allegations raised issues of professional conduct 

and/or professional negligence which were too wide-ranging and too serious to be 

suitable for determination under the Procedure” [Page 1471]. Mr Donovan further 

states more generally about my complaint, “Plainly, Dr Day’s complaint involves very 

serious allegations of professional misconduct and/or negligence” [Page 1474]. Mr 

Donovan  summarises his understanding of the issues raised  in my complaint at [Page 

1475]. 

187. Mr Donovan further states effectively that he wishes to remain neutral on the matters 

forming “no view on the merits or the demerits  of the complaint” [Page 1476]. Lastly, 

Mr Donovan signposts me towards seeking advice in respect of professional 

negligence by stating that I was “entitled to seek independent legal advice on the 

prospects of a claim against Mr Milsom for professional negligence” [Page 1477]. 

188. The chief source of evidence for the complaint has been Ben Cooper QC and Angus 

Moon QC, the Counsel acting for the NHS in my case. Mr Cooper and Mr Moon had 

responded to a Data Subject Access Request from me.  

189. A serious situation has clearly developed between the former barristers in this case. It 

is wrong for me to be disadvantaged by it any further.  

190. On 27 August 2020, I instructed a Letter Before Action to be sent to Mr Milsom which 

Mr Milsom had 3 months to respond to as per the pre-action protocol on professional 

negligence [Page 1485-1501]. 

191. It took Mr Milsom until the 27 July 2021 (11 months) to finally respond to my Letter 

Before Action dated 27 August 2020 about questions put to him about his conduct that 

remained unanswered. In his formal response to my LBA, Mr Milsom sets out for the 

first time his explanation of his actions on my case in October 2018 [Page 1560-1582].  

This has been redacted accordingly to preserve legal advice privilege.   

192. It is obvious that the matters put by me to Mr Milsom in 2020 on the basis of information 

I had acquired since October 2018 and the response from him in 2021 played no part 
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in my decision to settle in 2018 as it was not known about at that time. The reason for 

the settlement was the various cost threats from the respondents.  

193. Whether there may have been negligence and/or professional misconduct in the 

manner in which I was represented at the 2018 hearing is not a question for this tribunal 

(and would require a very detailed explanation).  

194. I do not agree with what Mr Milsom says in his response to the letter before action 

much of which can be shown to be demonstrably inaccurate with reference to the 2018 

hearing bundle. 

 

What is Understood by the Term ‘Cost Threat’? 

195. I want to be clear what I mean when I use the term ‘cost threat’ when applied to 

employment tribunal litigation. This may not be necessarily as it is a widely understood 

term by employment law practitioners. I accept that it has its appropriate limited place 

in adversarial litigation as set out in the employment tribunal rules. The rights and 

wrongs of that is not what this case is about and it is certainly not my complaint. 

196. In the present claim, the respondents are seeking to muddy the waters and 

manufacture confusion on what is meant by a cost threat in the employment tribunal 

because they are on the wrong side of the simple arguments in this case. 

197. My complaint in this claim is not about multiple cost threats being made by the 

respondents. Rather the allegation is that multiple cost threats were made and then 

denied to MPs and to the press. There is also a very clearly obvious issue with what 

the Board of the First Respondent and I were told by our respective legal teams about 

respective without prejudice positions before and after agreeing to the settlement as 

they cannot both be true [see Page 1123 and Page 1283-1285]. 

198.  My position in this litigation cannot be interpreted as some  vague objection to the fact 

cost threats were used .  My position is simply that multiple cost threats were used to 

induce settlement and to force the agreed statement and that it is false and to my 

detriment to deny that they were.  

199. Since the settlement of my first whistleblowing claim, I have been open to hearing both 

sides of the story from both my former legal team and the legal teams of the NHS 

Respondents on the various cost and regulator threats. This is evidenced by my Data 

Subject Access Requests to opposing counsel. My application to set aside the 

settlement is yet further indication that I was open to and considered the possibility of 

what I had been told about the cost threats actually being a mistake or 

misrepresentation of the Respondents’ actual position and to their publicly stated 

position being the accurate one.  

200. I am surprised that after the respondents, responding to my application to set aside  

the settlement, denied what I have been told about the cost threats by Mr Milsom [Page 

1123] was a mistake or misrepresentation, they now seem to claim that it is a mistake 
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or misrepresentation in their defence of the present claim. Either what is set out on 

[Page 1123] by Mr Milsom is a mistake or misrepresentation and the settlement 

agreement should be set aside or it is the true position of the respondents and the 

present claim cannot be resisted.  It appears the respondents have sought to advance 

one position to resist my application to set aside the settlement and another position 

in the present claim. 

What do Employment Lawyers Mean by the term Cost Threat? 

201. I accept that this Employment Tribunal will have a view of what amounts to a cost threat

in adversarial litigation, which I accept is important. However, it is also important to 

consider what many others consider by the term cost threat in order to consider 

whether or not the respondents have detrimentally misled the press, public and MPs.  

202. Mr Shah Qureshi, the Head of Employment at the large national law firm, Irwin Mitchel,

helpfully describes in the below quote from a Financial Times piece what most lawyers 

understand by the term cost threat in whistleblowing cases. The FT piece covered the 

use of cost threats in my whistleblowing case and other whistleblowing cases. Mr 

Qureshi states [SB p242-247]. 

“Employers and their lawyers routinely threaten costs against whistleblowers to 

frighten them into dropping their claims or watering them down” [SB p245]. 

203. What I am claiming and what the respondent is counter-claiming is actually quite

simple. I am saying that the same sort of cost threats that experienced employment 

lawyers are saying are routinely used against whistleblowers to frighten them into 

dropping their claims or watering them down were used against me by the 

Respondents and their lawyers. The Respondent has stated that they made no such 

cost threats and further stated that any suggestion that they did is simply untrue. The 

relevant detriments in the present claim are as follows [Page 174] 

“[Dr Day] claims that the Trust threatened him with the prospect of paying our 

legal costs. All of this is simply untrue” 

“We did not threaten Dr Day with legal costs to pressure him to drop his claim” 

204. The First Respondent has also given the impression in their public statements and in

communications to MPs that that they made it clear to me prior to my agreement to 

settle that they would not seek costs against me before I made the decision to withdraw 

my case, “On the issue of costs, we had decided not to pursue Dr Day for legal fees 

before he withdrew his claim” [Page 174]. 

205. In a Times Law piece in March 2022 that also mentioned my case, Shazia Khan the

senior partner on the law firm Cole and Khan Solicitors states of NHS panel law firms 

in whistleblowing cases; 

“Those seeking to vindicate their rights before an employment tribunal, Khan 

adds, will often be “priced out of justice” by well-resourced NHS trust lawyers 
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CASE NUMBER: 2300819/2019 

IN THE LONDON SOUTH EMPLOYMENT TRIBUNAL 

BETWEEN 

DR CHRIS DAY 

CLAIMANT 

-and-

LEWISHAM AND GREENWICH NHS TRUST 

FIRST RESPONDENT 

HEALTH EDUCATION ENGLAND 

SECOND RESPONDENT 

SUPPLEMENTARY WITNESS STATEMENT OF THE CLAIMANT 

In RESPONSE TO THE WITNESS STATEMENT OF BEN COOPER QC 

I, Dr Christopher Day of 156 Northumberland Avenue, Welling, Kent, DA16 2PY, make this 

supplementary statement in response to the witness statement of Ben Cooper QC (Mr 

Cooper) and say as follows: -.  

Introduction 

1. Mr Cooper has attempted to use his witness statement to effectively make a

submission about my evidence at the October 2018 Tribunal. 

2. In paragraph 12 of his statement, Mr Cooper makes a very strong statement about

his view of me being dishonest and underhand. 

3. This statement will deal with Mr Cooper’s examples that he sets out in his witness

statement where he attempts to substantiate the view that he has given about my 

evidence. Mr Cooper states at paragraph 16 of his statement that he is ‘obviously not 

suggesting that findings should be made’ now about my evidence at the hearing in 

October 2018. Mr Cooper is a QC with a standing in the world of employment law. He 

sets out in seven paragraphs (10 to 16) over three pages in his witness statement an 

account of my evidence which I contest. A tribunal will inevitably be influenced by his 

view unless I have the opportunity to respond to it. I do not think that the tribunal can 

come to any conclusion as to the evidence I gave at the hearing in October 2018 and 

it should put the matters set out in Mr Cooper’s paragraphs 10 to 16 entirely to one 

side. 
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4. It should be noted that Mr Cooper, when making his allegations of dishonesty against 

me, provides no actual examples or quotes from my 44 pages of tribunal statement, 

Instead, he relies on his own account of my verbal evidence; an account which I 

consider disingenuous.  

 

 

5. Mr Cooper’s various examples centre on my 10 January 2014 protected disclosure. 

My evidence on this disclosure is found at [61-78] of my first and main statement in 

this matter.  
 

At paragraph 10 Mr Cooper states, 

“one feature which quickly became clear was his apparent inability to answer 

questions directly or succinctly. This meant that his cross-examination took much 

longer than it ought to have done – a total of more than 5 days overall” 

 

6. On numerous occasions during my cross examination, Mr Cooper would start a line 

of questioning with a misrepresentation of my own stated position or a 

misrepresentation of a certain document. Mr Cooper would then offer significant 

resistance to me accessing the bundle to prove my position and a dispute would then 

follow about my right to access the bundle during my evidence. I would then be 

accused of being evasive (because I wanted to refer to the document to answer the 

question). This sequence was repeated on numerous occasions.  

 

7. A simple example of this relates to the exchange in open Tribunal that Mr Cooper 

and I had about something as seemingly straight forward as the time at which I made 

my protected disclosure by phone to the Duty Senior Manager on Call, Joanne 

Jarrett on 10 January 2014.  

 

8. My 2018 Tribunal statement at paragraph 40 confirmed the precise time of my 

telephone protected disclosure on 10 January 2014 as 23:10 [SB p258, para 40]: 

“I decided to phone the Senior Manager on Call, Joanne Jarrett, to tell her 

this. I did so at 23:10 with Jane Dann sitting beside me” (emphasis added)” 

9. This is consistent with the First Respondent manager’s call log as confirmed by the 

relevant senior manager, Joanne Jarrett to the Roddis Associates external formal 

investigation in 2014 [SB p132]: 

  

“JJ referred to her notes where it is recorded that the first call she had from 

QEH was at 2310 from Dr Day (CD). No other calls what so ever were noted 

previously.”(emphasis added) 

 

10. Despite this clear evidence Mr Cooper accused me in open tribunal of getting the 

time of my phone call wrong in my evidence. 

 

11. Mr Cooper opened his cross examination on this issue by asking me why I had 

persisted in referring to my telephone call (the 10 January protected disclosure) as 
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taking place "in the middle of the night”. He further stated that I had exaggerated the 

time and that I knew that I made the call in the early evening. It was then asserted 

that this was an example of me getting things wrong. 

 

12. As would be expected, I reiterated that my statement gave a precise time for my call 

as 23:10 [SB p132, para 40] and that this time was backed up the Trust’s 

management log [SB p132]. That should have been the end of it, but it was not. Mr 

Cooper persisted and said that I used the term “in the middle of the night” for 

dramatic effect and this was an example of me being hyperbolic and unreliable.  

 

13. I then referenced an internal email within the Respondent dated 29 April 2014 [P2] 

[2018 bundle, page 720] that shows it was managers of the First Respondent and 

not me that referred to my phone call being made “in the middle of the night”. It took 

time for me to find the email and no assistance was offered: 

 

“Dr Roberts tells me that he first informed of the original issue by one of the 

service managers who told him that the on-call manager had to be called in 

the middle of the night”(emphasis added) 

 

14. I also reference evidence showing me in 2014 criticising the First Respondent’s 

managers for exaggerating the time of my phone call by describing it as being in the 

middle of the night. I did so in my meeting with Roddis Associates on 18 September 

2014. My note of this meeting records this and I took Mr Cooper and the Tribunal to 

this text against significant resistance from Mr Cooper [P4] [2018 Bundle, Page 

992]: 

 

“MR asks whether I had ever phone duty manager previously at the hospital. I 

confirm I have never phoned a duty manager before or since. I also made the 

point that the trust has twisted the actual description from a rational polite call 

an hour into my shift to an irrational call “in the middle of the night.” (Emphasis 

added) 

 

15. This simple example on nothing more complicated than the time at which I made my 

phone call perfectly illustrates how Mr Cooper went about his cross examination of 

me. The simple matter of the time of my phone call was clearly proved as 23:10 on 

mine and the Trust’s evidence but Mr Cooper chose to pick a fight with me based on 

series of false assertions followed by an attempt to portray me as unreliable. That 

style of cross examination was in my view responsible for the lengthy nature of my 

cross examination. 

 

 

Mr Cooper states at paragraph 13 of his statement, 

“Dr Day alleged (in his pleadings and in his witness statement) that he had been 

approached by the Duty Site Manager and told that two doctors who would normally 

look after the wards had not turned up, that he telephoned the Senior Manager On Call 

to raise concerns about this this, that he was given false information about the 
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staffing levels that night, . . . However, the contemporaneous documents showed that 

Dr Day had not been given false information about staffing levels that night and could 

not have been told by the Site Manager that two doctors had not turned up because, 

at the time of his conversation with her, only one doctor had not turned up. When 

taken to the documents which showed this in cross-examination, he was forced to 

accept these points.” 

 

16. It is simply not the case that contemporaneous documents showed that I had not 

been told that two doctors had not turned up as only one had not turned up, When 

putting that assertion to me during my cross examination in October 2018, Mr Cooper 

relied on a manuscript document that he stated showed that I was factually wrong in 

my 10 January 2014 protected disclosures, and I was also wrong to say that I had 

been given the wrong information about medical staffing. This occurred after Mr 

Cooper had asked me a series of closed factual questions about what was written on 

the manuscript document which had the appearance of being a handwritten 

management note of some kind. I clearly had to accept that what was stated in the 

manuscript document was stated in the document, as I was asked a series of closed 

questions.  

 

17. However, I further stated that I had no idea of the true providence of the document 

Mr Cooper had taken me to. I stated that the dated and timed emails between the 

Respondent’s management in January 2014 was much more powerful evidence.  I 

made clear that the relevant emails clearly show a medical staffing deficit of two 

doctors for the night of 10 January 2014. I also stated that no manuscript document 

can change that. I did not depart from this position but had no choice but accept that 

the manuscript document said what it said. The relevant emails from the 

Respondent’s management are as follows:  

 

a) An email dated 15 January 2014 from Dr Ward, the clinical lead for medicine 

to the First Respondent’s Medical Director and Assistant Medical Director 

stating, “I am aware of the problem that occurred. Our usual medical cover at 

night it staggered to match demand but after midnight we have 2 SHOs and 

a reg. FY1s do not work nights. It seems that somehow, two SHOs were 

booked but they did not turn up for their shift. (Emphasis added) [SB p89]; 

 

b) An email from Dr Ward dated 16 January, “On the evening in question, we 

had two locum SHOs booked to cover during the night. Unfortunately, one 

SHO pulled out at the last minute and the other was given incorrect 

information by the agency” [Trial 2018 bundle Page 686] [p5]. 

 

 

18. In addition to the emails that support my protected disclosures being correct and 

something that it was reasonable for me to believe, I made the following three 

additional points to defend the validity of my protected disclosure: 

 

a)  Firstly, I made clear in my follow up email to Joanne Jarrett that I was relying on 

the Clinical Site Manager (Karen O’Connell) as the source of the information 
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(and not information found for myself) for the aspect of my protected disclosure 

that related to medical ward cover staffing [SB p87]. I made the point that given 

that at the time I was dealing with a medical emergency on CCU, it was 

reasonable to take what I was told at face value. 

 

b)  Secondly, I made the point that the second most senior nurse in the hospital 

Jane Dann endorsed the information in my protected disclosure and had 

witnessed my phone call to Duty Senior Manager Joanne Jarrett. I was 

prevented by Mr Cooper to taking the Tribunal to Jane Dann’s statement [see 

paragraph 3-6 on SB p297]. 

 

c) Thirdly, I stated that the recipient of my protected disclosure, Joanne Jarrett, 

conceded the validity of my protected disclosure. She conceded to Roddis 

Associates that my concerns had “come to pass” [SB p135].  

 

19. I do not deny that I had to be robust and insistent during my cross examination in 

order to get my point across. However, the factual position I asserted underpinning 

the validity of all my protected disclosure was   correct. That must be why my 

disclosure has been conceded as a reasonable belief. Given the above written 

evidence, I clearly would have no need to concede that I was in any way wrong with 

the factual basis of my protected disclosure and I did not make such a concession.  

 

20. Mr Cooper states in his paragraph 13, “the contemporaneous documents showed 

that Dr Day had not been given false information about staffing levels that night and 

could not have been told by the Site Manager that two doctors had not turned up 

because, at the time of his conversation with her, only one doctor had not turned up”. 

As I made clear at the Tribunal, what Mr Cooper is asserting here was not my basis 

for saying I had been given the wrong information about medical staffing. My actual 

basis for stating that I was given wrong information about medical staffing by the Site 

Manager is set out my email dated 14 January 2014 [p6-7] [2018 Bundle Page 

681c]: 

 

“After my phone call with you, I was given the wrong information by the site 

manager that there was a registrar and two experienced SHOs in A&E that 

would try and cover the wards. This wrong information was endorsed by your 

email. I have since found out that the medical team of that night consisted of 

a registrar and a foundation doctor no other doctors…I note the night became 

so challenging that the medical consultant was called in to the hospital by the 

registrar.” 

 

21. When it was put to me at the Tribunal that I had not been given wrong information 

about medical staffing Mr Cooper attempted exactly the same tactic as he has 

attempted in his Tribunal statement. My answer is the same now as it was then, 

unless the Respondent can prove that they had a Registrar and 2 experienced SHOs 

for the night of the 10 January 2014 then I was given the wrong information. I pointed 

out to Mr Cooper that even his manuscript document does not help him with that. 
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22. I could not have been clearer about this at the Tribunal. The email evidence in this 

case shows firstly 2 doctors did not attend the hospital for the night shift on the 

medical wards. The evidence also shows that what I was told in response to my 

phone call was that the medical team that night consisted of a registrar and 2 

experienced SHOs. This turned out not to be the case. I therefore was and am also 

now correct to say that I was given the wrong information on the night of 10 January 

2014 about the reality of the medical ward cover for that night. 

 

 

At paragraph 14a of this statement Mr Cooper states; 

“that he knew full well that the site management team had ‘probably decided to skimp 

on locums’, which he accepted in cross-examination was simply his own invention 

and that he had no basis for saying it” 

 

23. During my cross examination, Mr Cooper attempted to challenge me on a claim that I 

apparently accused the Trust (the First Respondent in the 2018 hearing) of secretly 

routinely planning inadequate medical cover as a cost cutting measure which he 

termed “scheming on locums”. 

 

24. I stated that this was not my position and that I am confident that I have made no 

such allegation in my witness statement, in my formal letters of complaint or in any 

emails. I was very clear on this at the Tribunal.  

 

25. I also stated with reference to the bundle that this was demonstrably not my position 

on why the situation on 10 January 2014 happened. I quoted the section of my 10 

January 2014 email to Joanne Jarrett [SB p87]. It referred to the medical staffing 

deficit described to me by Karen O’Connell and repeated the position that I 

expressed on the phone, “I am sure some effort was made to avoid this situation.” 

(Emphasis added). 

 

26. I also pointed Mr Cooper QC to [p8] [2018 bundle page 688] which was an email 

dated 17 January 2014 from me to a Dr Ward stating what I accepted about the ward 

cover issue on 10 January 2014, “the situation you describe with locum cover is 

entirely understandable and I accept that it sounds unavoidable”. (Emphasis added) 

Mr Cooper prevented me from accessing at least one of these references from the 

bundle. 

 

27. Mr Cooper did not accept that I had not made the allegation and stated that I made 

the allegation in my meeting with Roddis Associates on 18 September and took me 

to [p9] [2018 bundle Page 987 (az)]. Mr Cooper then selectively quoted dialogue 

from me in the Roddis Associates meeting on 18 September 2014. The dialogue 

originated from Dr Roddis asking me why I did not make my protected disclosure to 

either the medical consultant on-call or the Intensive Care Unit consultant on-call.  
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28. This followed me setting out to Dr Roddis that I spoke to the ICU consultant to seek 

authorisation to transfer the CCU medical emergency to ICU but did not mention the 

medical ward cover issue (which further indicates that I was calm, in control and had 

the ability to filter what I told my consultant whilst dealing with an ongoing medical 

emergency). Mr Cooper has chosen to leave this important context out of his 

statement as he did when questioning me at the Tribunal whilst selectively quoting 

the dialogue. 

 

29. After the discussion about the ICU consultant, the transcript records Dr Roddis 

asking why I had not involved the duty medical consultant and chose instead to 

phone the duty manager, I responded [p9] [2018 Bundle Page 987(az)]: 

 

“I didn’t want to phone some consultant and say, “You haven’t hired any 

doctors,” knowing full well that the clinical site management team, mainly the 

duty manager probably decided to skimp on the locums.”  

 

30. It is clearly misleading to characterise me describing a thought process on why I did 

not want to make a complaint or allegation on a given issue as me actually making 

the allegation or complaint. From the transcript, it is clear that I am describing my 

reluctance to make such an inflammatory allegation. I made this abundantly clear at 

the Tribunal when challenged with this quote. It should also be noted that neither the 

formal Roddis Associates record of the meeting nor my note of the meeting makes 

any mention of this dialogue as it is so insignificant. 

 

31.  Mr Cooper put to me that I had invented my basis for using the words the “duty 

manager probably deciding to skimp on the locums”. I did not accept this. I took Mr 

Cooper to an earlier part of the Roddis Transcript [P10] [2018 bundle Page 

987(aw)] that showed me reporting to Roddis Associates the Clinical Site Manager, 

Karen O’Connell voicing to me two of her observations on why the medical staffing 

deficit occurred on 10 January 2014. They included an apparent decision not to 

attempt to hire locum doctors and also a decision not to swap or ask any of the day 

staff rostered on for the weekend day shifts to instead cover the night of Friday 10 

January. 

 

“I encountered the site manager. She was stressed. 

 

Claire: That’s Karren. 

 

Chris: She said, “I can’t believe what they’ve done. They don’t have any 

doctors on the medical wards. They’ve screwed up. They haven’t even gone 

for locums.” Something along the lines of, “We didn’t want to call anyone in for 

the night because we didn’t want to affect weekend staffing. It was Friday 

night. We didn’t want to call any of the day people on the Saturday in because 

we wanted them on Saturday.” 
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32. It is unreasonable to conclude from the evidence that the reference to “skimping on 

locums “is me inventing an allegation with no basis when I clearly showed at the 

Tribunal that it was based on what was first raised with me by the Clinical Site 

Manager (Karren O’Connell). It is clear from the evidence that I am reporting an 

allegation that had been made by the Clinical Site Manager (not an allegation that I 

had instigated) and describing a thought process on why I would not want to make 

the allegation myself. It is therefore frankly ridiculous to assert that I conceded at the 

Tribunal, firstly, that I had made the allegation myself and then, secondly, that there 

was no source or basis for the allegation. Even If I had made the allegation formally 

(which I did not) it would clearly have had a basis and that was what someone else 

had said (Karren O’Connell the most senior nurse in the hospital that night).   

 

33. After making these points, Mr Cooper asserted that I was not being honest about 

what Karen O’Connell had stated to me on 10 January, which I did not accept. I also 

stated in response to Mr Cooper that the Respondent had chosen not to bring Karren 

O’Connell as a witness. This resulted in an argument as Mr Cooper reacted angrily. 

 

34. I also stated to Mr Cooper that he had chosen to withdraw my Intensive Care Unit 

clinical supervisor Dr Roberts from giving evidence at the last minute and that 

decision, when combined with failing to produce Karen O’Connell, meant accusing 

me of lying about any of this is a bit rich. 

 

35. Dr Roberts was listed as a witness for the First Respondent at the October 2018 

Tribunal but was withdrawn at short notice. Dr Roberts sent a text message to me 

dated 24 June 2018 at 21:57 which stated, “I think you should call me for evidence 

before the Trust solicitors try to gag me”. I responded stating, “Did the Trust call you 

as a witness?”. Dr Robert’s replied, “They have.not sure whether it will stay that way 

though as I don’t think I am saying what they want.”  [p11-12].  

 

Mr Cooper states at paragraph 14 (b) and (c) 

 

“b. that he had had a further conversation with the Site Manager, which was 

not an allegation that appeared in any other document or account by him and 

was contrary to both his witness statement for the Tribunal and his acceptance 

in cross-examination that he had not had a further conversation with the Site 

Manager – and when taken to that passage of his grievance interview later 

during cross-examination he sought to explain the discrepancy by claiming an 

incomplete recollection (a caveat that had not featured in his, generally 

emphatic, evidence up to that point); and 

c. that in that further conversation, the Site Manager had sought to discourage 

him from calling the On Call manager about the staffing issue out of concern 

about ‘where it would end’, a detail which was plainly intended to imply 

concern about some form of retribution and to bolster Dr Day’s whistleblowing 

case” 
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36.  At the hearing in October 2018, I made it clear from early on in my oral evidence that 

I was primarily relying on contemporaneous documentation and not recollection of 

events let alone any ‘emphatic’ recollection of events. My witness statement largely 

referred to evidence which was supported by contemporaneous documentation.  By 

the time of my cross examination over 4 years had elapsed since the relevant events 

(as a direct result of the Second Respondent’s stance on the worker status point).  

 

37. I had given an account of the 10 January 2014 disclosure in my account to Roddis 

Associates on 18 September 2014, which was just months after the events.  

 

38. I made clear at the Tribunal that there were facts that I described to Roddis 

Associates about which I had a confident recollection in 2014, but that following the 

passage of 4 years, I could not hope to have the same confident recollection for the 

October 2018 hearing. So, I based my witness statement on contemporaneous 

documents. 

 

39. The documentary evidence before the 2018 hearing included my notes and the 

transcript of the Roddis Associates meeting, so was therefore before the tribunal. At 

the Tribunal, it was Mr Cooper that made continual reference to the account that I 

gave to Roddis Associates, not me.   

 

40. I did my best to answer Mr Cooper’s questions on the account I gave to Roddis 

Associates in 2014.  I will now turn to Mr Cooper’s stated example. 

 

41. During my interview with Roddis Associates on 18 September 2014, I stated that I 

had mentioned to the Clinical Site Manager (Karen O’Connell) in CCU about the 

possibility of phoning the on-call duty manger. This was after hearing what Ms 

O’Connell had described to me about the facts and her opinion on the medical 

staffing that night. 

 

42. I reported to Roddis Associates that the Clinical Site Manager, Karen O’Connell, 

when I mentioned the possibility of me phoning the duty manager, stated, “If you 

make a fuss you don’t know where it will end” [p13] [ 2018 Bundle Page 1005(h)]. 

Karen O’Connell did deny saying these words in her own interview with Roddis 

Associates, but was not a witness at the 2018 Tribunal hearing.  

 

43. I made clear to Mr Cooper (and the Tribunal) that I had not included this dialogue 

between me and Ms O’Connell in my witness statement because I had not 

referenced it in any  contemporaneous note and because after over 4 years, I did not 

feel that I had a confident enough recollection of the encounter for it to be included in 

my Tribunal statement as I could not expand past what I had reported about the 

conversation to Roddis Associates in 2014.  

 

 

44. At the Tribunal, when directly questioned by Mr Cooper, I could not remember for 

sure whether the voicing of my intention to phone the duty manager and the Karen 

O’Connell response “If you make a fuss you don’t know where it will end” occurred 

Page 87



10 
 

when Karen told me of the medical staffing issue or during a separate conversation 

after I had dealt with the medical emergency on CCU. I initially thought it was a 

separate conversation after I had stabilised the patient. Mr Cooper could see I was 

unsure and accused me of making the whole thing up. I made clear that I was certain 

Karen O’Connell said these words that night before I made my call to the Joanne 

Jarrett even though she later denied she had said them to Roddis Associates. All I 

said at the Tribunal was that I could be sure whether it was in the same conversation 

where I was informed of the staffing deficit or during a subsequent conversation. 

 

45. My oral witness evidence about this statement was not as Mr Cooper asserted me 

‘making it up’ and a ‘complete fiction’. I did not accept this at the Tribunal and made 

the point that the First Respondent had not produced Karen O’Connell as a witness 

in any event. 

 

46. Moreover, I also do not accept, that my account can be characterised by Mr Cooper 

as me adding ‘detail’ to the context in an attempt to bolster my case. 

 

47. It was Mr Cooper not me who brought it up, meaning I was having to respond to 

questions from Mr Cooper about an account that I had given 4 years previously - to 

Roddis Associates. I was being open with quite predictable problems with 

recollection that anyone would have when trying to remember a conversation that 

happened over 4 years ago. 

 

Covert Audio 

48. Mr Cooper makes a number of points about me being ‘deliberately deceitful and 

untruthful’ in respect the covert audio used in this case. The audio was taken by me 

in 2014 but only disclosed to the parties in 2018 by my former legal team. The time of 

disclosure was a result of a 4-year delay to my case coming to final hearing. My 

statement for the present hearing deals with these matters at [ paragraph 253-255 

and [SB 180-181]).  

 

49. As my main statement makes clear, I was open with my intention to use covert audio 

in this case and reason for doing so as far back as August 2015 [SB 176-182]. Mr 

Cooper chooses to omit this important fact from his misleading narrative. I will now 

deal with other points Mr Cooper asserts on the covert audio that are not dealt with in 

my main statement for this hearing. 

 

50. At paragraph 15 of Mr Cooper’s statement, he states: 

 

“He accepted that he had behaved in an ‘underhand’ way in the manner he had 

gone about making these recordings” 

. . . 

“Dr Day suggested to Mr Moon that his decision to record one of the meetings 

had been impulsive, but then in response to further questions said that he had 
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borrowed the device he used to record the meeting a few days before for that 

purpose.” 

 

51. Mr Cooper’s account of this can be shown to be objectively wrong. Mr Cooper (as 

you might expect) early on in my cross examination (as virtually all counsel have 

done that I faced in this case) wanted to put to me how underhand my use of covert 

audio was. 

 

52. Mr Cooper’s cross examination of me occurred before Mr Moon’s cross examination. 

This sequence is important given what Mr Cooper is now claiming. In response to 

both Mr Cooper and Mr Moon’s challenge of me on the covert audio, I repeated the 

position expressed in my 2018 statement at paragraph 177 [SB p288].  

 

“I understand that taking an audio recording of this meeting could appear 

underhand. I want to confirm that I only resorted to this after several examples 

of what I had said, and the way I said, being falsely reported.” 

 

53. My 2018 statement makes clear at paragraphs 174-178, one of several examples of 

why I felt I was justified in my decision to use covert audio in this case. It is important 

to note this was done only once I had left the employment of the respondents and 

registered a whistleblowing dispute with ACAS. This is another key fact Mr Cooper 

chooses to omit from his narrative. 

 

54. Both my correspondence from 2015 and evidence at the 2018 Tribunal (both written 

and verbal) made clear that my actions on the cover audio were deliberate, a result 

of careful consideration and were actions that I stood by with clear reasons. This is in 

contrast to perhaps a narrative of the covert audio being a more sudden and 

unplanned act in the heat of the moment that that I expressed regret for. The latter 

was clearly not my position at the 2018 hearing.  

 

55. Furthermore, my planned use of cover audio was further explored by Mr Moon during 

his cross examination of me. Mr Moon asked me questions about how I went about 

recording the various meetings. I was entirely open with the fact that I did not just 

record the meeting on my phone and made clear that I purchased a recording device 

for the sole purpose of recording formal meetings at the respondents. When further 

questioned I was open with the fact that I went to Currys at Stratford Westfield to buy 

an Olympus Dictaphone for that purpose (a detail that I could have easily avoided 

divulging had I wished to).  

 

56. After this enquiry, Mr Moon stated in no uncertain terms that he believed that I should 

be referred to the GMC (medical regulator) for my underhand tactics with covert 

audio. My former Counsel, Mr Milsom makes reference to this [Page 1123]. The 

prospect of being referred to the GMC put me under a huge amount of pressure as I 

would not be able to work as a locum in the interim as GMC investigations can take 

years. Mr Moon pressed me again on why I would resort to such underhand tactics 

with covert audio and whether it was consistent with the GMC duties of a doctor. At 

that point I stated the covert audio was ‘impulsive’. The ordinary definition of the word 
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‘impulsive’ is clearly not an accurate word for my stated position on the covert audio 

that I had already committed to in written and verbal evidence in 2018 and also as far 

back as 2015 in email correspondence. 

 

57. I was immediately ridiculed for using the word ‘impulsive’ as I had shortly before set 

out an account of traveling to a shopping centre to buy a recording device to record a 

series of formal meetings about my whistleblowing case after careful consideration. I 

remember these words being quoted back at me to ridicule me. The word ‘impulsive’ 

was clearly not what I meant and the immediate words of ridicule that followed 

prevented me clarifying my position. What I meant to indicate was my strong instinct 

to protect myself and my career from the respondents which meant the word I meant 

to say was ‘instinctive’.  

 

58. My use of the word ‘impulsive’ instead of the word ‘instinctive’ despite being an 

embarrassing mistake under pressure and perhaps understandable due to the length 

and style of my cross examination did not mislead anyone as Mr Cooper is 

attempting to imply.  

 

59. The sequence of events asserted by Mr Cooper is incorrect. Mr Cooper is attempting 

to make it seem that I misled the Tribunal into believing my covert audio was an 

impulsive act and I was subsequently caught out later in my cross examination when 

it was established, after further questioning, that I borrowed the device a few days 

before using it. Mr Cooper’s account is misleading in the sequence that he is 

suggesting: 

 

“Dr Day suggested to Mr Moon that his decision to record one of the meetings 

had been impulsive, but then in response to further questions said that he had 

borrowed the device he used to record the meeting a few days before for that 

purpose.” (my emphasis by underlining) 

 

60. It should be noted that Mr Cooper does not even get the detail right that the recording 

device was purchased at a shopping centre and claims instead that my evidence was 

that I borrowed it.  

 

61. I accept that ridiculing me now for saying the word ‘impulsive’ under pressure from 

Mr Moon is open to Mr Cooper but what is not open to Mr Cooper is to claim wrongly 

that I used the word ‘impulsive’ before I made it clear in open Tribunal how I 

purchased a recorder and planned to record formal meetings related to this dispute 

and the reasons that I felt such action was needed and justified.  

 

62. Mr Cooper’s account is therefore misleading in asserting that I tried to hide my true 

intentions with the covert audio when I was entirely open with them at the hearing in 

October 2018 and from as far back as August 2015 [SB 302-303]. 
 

63. I have consistently stated in this case my use of covert audio was to expose and 

counter attempts by both respondents at fabricating my dialogue in certain important 

situations to do with my protected disclosures. The covert audio succeeded in this 

aim [see my main statement [120-124] and [247-249].  
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Covert Audio and the Second Respondent’s Employer/Worker Point 

 

Indeed, Mr Moon took Dr Day through material which showed that the contents 

of one of the meetings he had covertly recorded had been in dispute in relation 

to the preliminary employment status issue, yet Dr Day had failed to mention 

the recordings in the witness statements he had prepared in relation to that 

issue. Although he did not adequately explain his own failure to refer to the 

recordings in that context – a point which also undermined the explanation he 

had given to me that the preliminary issue had been a distraction from the 

issues to which the recordings related – Dr Day did at this point say that he 

had given them to his solicitors at the start of 2015 

 

64. As stated, my reasons for resorting to covert audio were made clear to Second 

Respondent and their solicitors, Hill Dickinson, in August 2015 [SB 176-182]. The 

existence of the covert audio is even acknowledged by Michael Wright, the Partner in 

Hill Dickinson with conduct of the case by letter dated 17 August 2015 [SB p176]: 

“You will note your client’s reference to covert audio recordings and to a witness 

order” 

 

65. Mr Wright was the solicitor with the conduct of the May 2018 preliminary hearing for 

the Second Respondent on the employer point. If Mr Wright felt the covert audio was 

relevant he could have asked for disclosure of it. Mr Wright made no such request 

because he knew such evidence was only relevant to the substantive hearing in June 

2018.  

 

66. My former solicitors Tim Johnson Law had possession of the covert audio from 2015. 

They too would have disclosed it for the May 2018 preliminary hearing had they 

thought it was relevant to the issues to be decided on the Health Education England 

employer point.  

 

67. In his Tribunal statement for this hearing, Mr Cooper has chosen to omit from his 

narrative the fact that the firms of solicitors on both sides of the litigation on the 

employer/worker preliminary hearing in May 2018 were aware of the existence of my 

covert audio. Mr Cooper would have known that the reason for the covert audio not 

being disclosed or referred to at the May preliminary was not a result of my 

dishonesty or deception (as Mr Cooper is attempting to portray with his misleading 

narrative) but a result of the view that both Hill Dickinson and Tim Johnson Law took 

about what was relevant. Both sets of solicitors appear to have taken the view that 

the covert audio was not relevant to the issues to be decided at the May 2018 

Preliminary Hearing on the employer point and chose not to complicate matters with 

it. 

 

68. At the time of drafting his Tribunal statement for these proceedings, Mr Cooper would 

have been well aware that both Hill Dickinson and Tim Johnson Law knew about the 

covert audio and that Tim Johnson Law has possession of it since 2015. The relevant 

letter exchanges on this point were not only contained in the bundle for the June 
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2018 hearing but the Second Respondent’s senior doctor, Dr Chakravarti at 

paragraph 26-27 of her Tribunal statement for the 2018 hearing explicitly states that I 

informed her on 7 August 2015 of my intention to use covert audio in my case to 

challenge false accounts of my dialogue in formal meetings. Dr Chakravarti also 

confirms she passed this information to HEE and their lawyers Hill Dickinson in 

August 2015 [SB p302-303] 

 

69. Mr Cooper asserts that the covert audio was in some way relevant to the preliminary 

issue on the employer point of the Second Respondent. Nothing in the covert audio 

assisted the Tribunal on the employer point. There is no evidence recorded by the 

covert audio that either strengthened or weakened either mine or the Second 

Respondent’s position on the employer point. The employer status related to the 

influence the Second Respondent exerted over the First Respondent (and all other 

NHS Trusts in England) in return for large sums of public funding. The public 

controversy on this point centres on an attempt by both Respondents to hide the 

reality of this in order undermine whistleblowing protection for the nation’s doctors 

[see main statement [35]-[36]].  

 

70. I am surprised that Mr Cooper would wish to draw further attention to both 

respondents’ actions on this point. The failure of both Respondents to disclose the 

LDA contact, which clearly would have collapsed the Second Respondent’s position 

on this in 2015 as it eventually did in 2018 (even with an outdated version of the 

LDA), wasted huge amounts of public money and undermined whistleblowing law for 

the nation’s doctors for 4 years. If Mr Cooper is suggesting that the covert audio 

would have changed any of that then he is misguided.  

 

71. Mr Cooper purports to give his view on the relevance of the covert audio to the 

employer worker point. However, by omitting key facts, he gives the false impression 

that the lack of disclosure and reference to the covert audio at the May 2018 

Preliminary hearing was a result of dishonesty and deception on my part when he 

knows, or should know, that Tim Johnson Law had the material and secondly Hill 

Dickinson and their client had not pressed for it, although its existence had been 

made clear to the Hill Dickinson partner, Michael Wright, in 2015 [see para 25-26 SB 

p302-303] and [SB p176].   
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15 
 

Conclusion 

72. To the extent that it is relevant for this Tribunal to assess whether it was reasonable 

for Mr Cooper to believe that a different Tribunal was likely to find my evidence 

untruthful, I believe this statement clearly shows that it was not. 
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54 Allenby Road 
London 

SE280BN 
Ref: W05 

Dr A Frankel 
Health Education South London 
Shared Services 
Stewart House 
32 Russell Sqaure 
London 
WC1B 5DN 

Sunday 7th September 2014 

Dear Dr Frankel, 

Re: Dr Chris Day ARCP 3rd June 2014 

Thank you very much indeed for the meeting on the 2nd September 2014. It was a 
pleasure to meet you and your personal care and concern for my career came 
across very strongly. 

I am writing to clarify my position following our discussion. 

I am sorry to have to say that I am not to prepared to accept the suggestion that I 
have not resigned from the Deanery as that would support the Deanery’s assertion
of me being “AWOL” from St Thomas'. This is damaging and supports the narrative 
that issues to do with my personal professional skills are to blame for this situation. I 
clearly resigned from my training post in an email addressed to Dr Lacy and Mr Rose 
on 15th July 2014. 

I am also not prepared to accept strings attached to any return to training such as 
"mandatory counselling or coaching" as this again supports the narrative that my 
personal professional skills are to blame for this situation. I have very supportive 
friends and family including more senior doctors and have enjoyed exceptional 
support through this difficult time. I want to ensure that any free time that I do have is 
spent with my family and friends. 

I will need to be able to explain this situation and want to be able to describe events 
openly, honestly and accurately.  I am prepared to justify all the decisions that I have 
made including my decision to resign from the Deanery and my intended use of the 
Public Interest Disclosure Act. I have tried to ensure that all my decisions are well 
thought out and done for good reason. 

 I cannot consider any return to training until I have the results of the Deanery and 
Trust formal investigations. This will enable me to make an informed choice about 
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my future speciality training and location.  I have to get this decision right first time as 
my son is approaching school age. 
 
It has been 3 months from my original letter of formal complaint. I am disappointed 
that Health Education South London have still not formally investigated my complaint 
or been able to answer the simple question of the evidence that was considered at 
my ARCP. It is difficult to understand how Mr Waltham’s report on my ARCP could 
be written without consulting the individuals that sat on my ARCP panel. Given the 
nature of my complaint I can see little justification for this.  
  
I have not given up on seeking a resolution to this situation and I am grateful for your 
input in navigating this difficult scenario. I would like to thank you again for your kind 
words and concern at the meeting. 
 
 
Kind regards 
 
 
Yours Sincerely 
 
 
 
Dr Chris Day 
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Gmail - Day, Christopher Mark t8231318)
08/0512018

Chris Day <chrismarkday@gmail'com>ffi ffimmit

Day, ChristoPher Mark (8231318)
7 messages

Wed, SeP 10,2014 at 3:08 PM

IrllBanrood@bma.org.uk <MBarwood @bma'org'ul<>

+j*U';:l-mXa*g*f:0"ifl:il["."nr.uk, chrisday@doctors.ors.uk, chrismarkdav@smair'com

Dear Gary,

Further to our meeting on second september and as agreed r am writing to set out the questions which Dr Day and

the BMA asked anO wnicfr we believe remain unansweieO in your repo*' These are as follows: -

lWewouldlikeadetailedexplanationastowhythe,noengagementwithsupervisor'boxwasticked'The
expranation you prouii"i *-uJ*,rt tn"ru n"oi"L" 

"'"'""r'r"Itr.'L:ii" 
.iii"*ir"i! 1"ngt Dr Dav had supplied an lAc

document which we neiieve to be superior to ir," iupo.t you hav.e "]f,J* 
.ni"sing. Furthermore, we believe that in the

circumstances you o"""ril"o1ne correct uox wouro havl been the'no evidence' box'

2 we woutd like confirmation in writing that no other documents, reports, statements were considered by the panel

other than those supplied in Dr Day's e-portfolio'

3 we wourd rike an expranation as to why your investigation contacted Duncan Brooke and Dr Lacy but did not

contact the other members of the panet'

4 tf it is correct that onry the documents_suppriecj in the e-portforio were considered by the panel why where there

repeated questions rroi.., or Lacy to o, ourin'lJ""piron uit", rne eni'otine second interview as to whether he had

confidence in Dr Brooke?

s whv did Dr Lacy ask Dr Day cluring the interview on 6 June - will you fly off the handre at st Thomas's if you see

;#;iil"stou oon't like or believe is unsafe?

6 Why did Dr Lacy focus on anger management?

7 Why has the ARC' report focused:n one exam fairure and highrighted it? we are we, aware that an initial failure of

the exam is common and indeed Dr Day pi"i"o in* u*"*,n- tiilI,rgirv. n*,riother cr2s given an outcome five

on that basis?

Pryg"i':#H,Efj|.:"Sil::T*T1liff[5r panerthat Dr Day shourd be orrered detairs aboutthe proressionar

suPPort unit.'

g How does HESL reconc*e the suggestion in reration to the.outcome that the trainee has issues to do with

professionar, p*.ronil ski*s, with *r" 
"""i*nii"n 

,*,i" *"" ""r"ctJi'nJ"";[; 
paner recognised the personal

distress disptayed... during the ARCP... p;,i""i tr;;t issues'? il" u* inute two issues as unconnected'

10 Why was Dr Day told he is currently'AWOL'from the programme'?

llHowdoesHESLexplainthecommentsmadeinanemailtoDrDaybyDrUmo-Etukasfollows:-

f;:'X,r:;:::;::,Yf:,',:#::;:!:#i,f,1!ii' * 'o7,1!!:!:.:,:'o 
doubts about vour obititv to comptete the trsinins'

t did find thst dishesrteninE because i, *v'ip'i'iiin ini pri*.i *no courd undertake a csreer change of such magnitude has

{ii:jl;f ;:!:';:';';X;::;f;f:;:,*:,:':ff:il *couse vou have a weatth or tite expenence rromvour previous

'ti" *itri yoi ron bring to bear in Emergency medicine

12 what did Dr Brooke say to the paner when Dr Day was out of the room?

13 why was Dr Day asked on his return to the room wh-ether there are any mitigating circumstances surrounding his

pracement *n*n riJ;il;ffi;r**pt"J"n *tcome five on ii*-nr"i. oia far[ure ti supptv certain documents?

https://mail.google.com/mair/ul,/?ui=2&ik=.r 
ccebg3l cg&isver=awrwbtDFcFs.en.&cbr=gmail-fe-1B0429"1 

5-p3&view=pt&q=MBarwoodo/o40bma'org',uk&
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08/05/2018 Gmail - Day' Christopher Mark (8231318)

14 ls HESL confident that it can defend. a claim under the public lnformation Disclosure Act that Dr day has suffered a

detriment due to a series of protected aisJtosures including one Curing the frrst ARCP meeting?

Kind Regards

Maryse

Maryse Barwood
lndustrial Relations Officer

;;itith Medical Association' Regional.Serviees

[,ionorv, fuesoay, atternate Wednesday 8'30 - 4'30

bma.org.uk
dt: 020 8655 8801

df: 020 7554 6340
Oi: secretary Teresa Brown 020 8655 8808

Do you or your colleagues need non'clinical career support?

Find out more on our website here

For support email: support@1crna'org'uk

or telephon" ofi;'1ziiig i-['onaaylo Fridav 8'30am to 6prn

or to web chat click here

For 'ferrns of suPPart' elick here

This email and any attachments are confidentiar and intended sorery for the addressee' rf you have received this

email in error ptease notify postmaster@*rna.;g.-k imail sent ot i"""iu"o by the BMA is monitored'

Tha British Medical Association'

H:3i:H:::A:":nfi{i;ft5;U;.*W;W:[,?3fl5;f 'XH,H*;under 

resistered number 00008848

htt[://bma.org.uk

*orr*u*,Gary<Gary'wlrfnlaQi?f g}l*i::ll3'X'f' Wed, SeP 10, 2014 at 3:33 PM

TfflEf*3i6_ff"13#,fltHfi,_@"il-LuQflffi,*[r,x,f*i*o,ysdoctors.ors.u* 
<chrisdav@doctors.ors.uk>,

,:Ir,ri*riJdio"6gmait. ccfii' <ch rism qkd ay@o m a i l' com >

Cc:,,McDonnell, MennlTl.iU""""lfrf "Oonn]-t6"outhlondon' 
hee'nhs'uk>

Dear Maryse,

Thank You for Your email'

Abriefnotetoacknowledgereceipt.Afullresponsewillfollowinduecourse.

Yours sincerelY,

GarY Waltharn

DeputY Director of OPerations

Health Education South London

Operations DePartmentOperattonsuePalLllrtitrt ,^^.^^,E ^oq.,iarrr=nr&o=MBarwood%40bma.org.uk8

https:/1ma*.google.comrmail/u/0/?ui=2&ik=1cceb931cB&isver=awrwbfDFcFs."n.g66i=gmail-fe-180429'15*p3&view=pt&q=MBarwoodor
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II{ THE EilPLOYTEIIT TBIBUilAL

(LOilDOH SOUTH)

BETWEEN:

Case ilos: 2302023/2014 B
& 230146612016 B

DRGHHSTOPHERBAY

antl-

LEWETTAM AilD GREEI{WCH NHS YRUST

'end -

HEALTH EDUGATIOI{ ET{GLAilD

Clalmant

Flrst Resoondent

Sgcgn{FesUgttrient

WTNESS STATEMENT OF DR I{ANS SAUER

I. Hans sauer, of 51 Dunqan Road, LOndOn. sEg 1RZ say as fOllOws:

1. I qualfified 6 a doc.tor in 1989. I was appointed a3 a consultllnt Anaesthetist in 1997 and

appointed ta the Queen Elizabeth Hospital in woolwich, the predecessor of the Trust' in

2w4.FromFebruarytoAugust2ol4asuellasundeltakingmyusualdutiesasa
Consultani t was alss the clinirsl supervissrfor the Claimant'

2. As pryt Of the training, every junior doctor uras requirad to have maetings with his

superrrisorandtoundertakeallthene@ssaryassessments.Theclaimanthad
cornpbted his lnitial Assessrnent of competence (lAC) along ruith all the assessments

and tpd his frnal hrmal suprvisor mding for the placement before the ARCP panel

meeting toak Place on 3 June 2o14'

3. The claimant also conphted an eight dry off-site rnandatory training course to complete

boffir his Anaes{hetio ard ICU Navice Courses (pages652-653)'
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4. on 22May 2014, I held a fOrmal supervigor meetir€ wtth the claimant in relation to his

placerent I signd a manuscript docr.went for his ARCP to ghw that he had cdmpteted

sumessfuily the lnitial Assesment dl Anaesthetic competence which shoued he had

atbrded the superuisor rneetirqrs a|,uc succeeded at a nurnber of the atipulated

assesrnents wfth o$er consultants. I klbve thiS docilment dated P' MaY 2014 was

proridd to tte ARCP panel {page 5$2}.

5. Genemry, afier e*h supervisols medi$g I would add my notes to the Eportblio system'

At tre time I was unaHe to provide an ebctronic record of the superviso/s meeting with

ttre Chimant due to a Hrnical problem with the system-

6.Mysubrnittedsupervisor,sreportofthemeetingan22May2014wassubmitted
etec{ronicagy an the EprEctio on g June 2014. lt shfies t}e follouring (page 557):

"Cfiris rs a vary keen tnin* and progressed wry wall sin* Femuary, He is

exfu.nelyin,rrre#edlraltaspecfsoffutfr,sthesiaandwodeedhardtaaehievehis

HC- rrs fias good &ec*ntual sldls and recor, k*ptw.FJe is a vary gor)d team player

atd afuaysta&es ufmost carv ta put patients prionllas lihst' chns is fully engaged in

tha edueatbnat proceos and works welt with colleagues'

FJlgisacarnwtentardwrfidrlntbaintr-withaskiflsafufuchexceedsthe
expec/rations of wmaatrE af his tevd of trainw- He is aware d his limltalion and not

afiaid ta ask W helP and advhe'"

Even though my report was not auaitaue on the system on tle day of the ARCP pand

lhere uere other reports auailabb for the panel's review. On 3 June 2014 the ARCP panel

rrould harre had access to the claimanfs three other positive clinical supavisor's reports

{pages55E.561}.Thos€repoftssh(n,,thattheClaimantpassedallpreviousclinical
placernents without any poblems-

Ttse was nothing in arry of the cleimenfs zupervisor reports that would make the ARCP

panel consider the claimant not to be coptng or hauing any issues with performance'

conduct or engagemenl on tle Conrary, his performanm is praised' For instance' the

Claimarrfs previous lntensive Care placement report' datad 27 Apdl 2014' states that

(page 558):

7.

8.
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9.

"co tras ma.E a tional pragtress and qpent a wat &at sf time impraving his

t$iawtadgeardskfllswhilstinthelCU-heisverykaentoteamandtistenand
guesfion.

..hu,W exprience in twttnbal proeedure"

Hes garhed ex,enen(E and rccogprltion of crilicatty III pafients ' ulitizes pofocols

'fr,r}od.*efya$dre(x{Jnize$wtlentacr;viabfrwtstir;hguidelinesandtaquestfon',

Ont2Aqgust2Ol4,ghortlyafiertheClai'mantfinishedhisplacemantattheFirst
Respordent, I provided him wilh thefollowing rderence (page 875):

"DrCfin,sDaywas€mptowdafftlsQUae'}EtizafuthllospifalWadwicllasaCTZ
ACCS {EM) kAnaesriesia from Febnary 2014 {or six months'

llc had no preyiws anaesfrEf.c exwience krt i6}pidty became a very campetent

anaesf'Bf,st at CT tavet, w,en t,e bok fils ptme an the ul call ru|a,le was a0le to

wo* witttottt d,f€€f silpe/vi.s'l whoff apptr{riata but }yas a}fa,e of ltis own

limitatktns and knewwhm to summur hdp or dviee'

Hcthoughtctearlyardtqgicallyandwddprforifiseacmrdirgtoctinr,alneed.He
tunctiorcd taett as pafl of a tea'n ammunbating eMivaly with the full nngp of

trEdf*carp pmfessnnals as wefr as pafrenls xd ttreir famflies He wpd well with

rc sponsibltity and stressfnl sflua$bns'

tte participatad divety in tfie audit and Eaching

He was very co**ientiaus, absolutety reliable and aWays atten&d punctualE' He

t@*verylittlesickleawandwasalwayswlt/d{gtaworkttextilytoenablethe
&pa*nenttocqpewffitheclinbalytr,/f(tCIadandwasunfailitlglyclrelertulandasa

cur?seguence a PPular colleague. "

10. On 17 December 2014, I proviffi ffre Chimanturith a copy of my panious reference

at his request after leaming that his d'rspute with sre second Respondent had not

been resotved. tuS cover email to the Claimant sbtes tte folloxing {page 1453(xiv}):

"Thank ,you very mudt for your email. l'm very sotty to hear that you *e sti/l have an

unsaVed sifualbn iryfln lfie deanary'

l'm happy to prrtvide an k depth educatbnat *lperuisor rcpoft tor you bttt

unfottunatdy I'm extrcmdy busy atthe mafient'
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rt.

As an altaclwtent you wfrl find e raft;1gr;1;ce whbh I gavkip;d for a lorstm ryency earlier

this year. ln adelition fo tfilg refererw t can only raitente that I found you to be an

6xcerrent frairce. I lfl<ed your atlftusattn aN yeff ndlrngness to leam and practise

ffie ner# anaesitf,fr slsll sef. Ance you slarted worklrg under disbnf supen*.sion I

iraas pleasedb see haw welt W 6qped wrth the vary ofren stressftl and challenging

trffi*l@d.

ln my rale as educatiofiat and elinical superuisar I was very hapry with your

ergagement k the teacfiing and ts.a{n@ pro@ss.

t wish yau all ffia Fst far Wur ftrfrwr cateer and twry that yan wN affie to sdve yaur

situatian wilh the deatle ry. "

The Claimant has informed me that the Second Respondent and senior managers at the

First Respondent have made al@ations abgut his performance, state of mind,

engagement with sr.lpervisors and personal, as r,uell as, prcfessional conduct' I find these

allegations extremely surprlsing as during the whole Feriod of rny engagement with the

Ctaimant I neyer notioed any bmis for such allegations. The reference I provided on 12

August 2014 concMes wisr the statement (page 875):

"He was rtery conscienfious, absolrfely refrabts- aN always attended punctually. Ha

took very tittte sick leave arl*/ was afuays wllling to wo* frexiUy to enable the

depa*nent to eope w*fi f}le ctkfut rywkload and was unfailingly cfweilul and 8s a

mnsegrft ,nce a pa p ul ar cot b agu e."

It is also surprising that these albgations were ff,ver discussed with me. As the

Claimants clinical supervisor, I trould expect to hear about such conoerns as a matter of

urgency. I confinm that I eEarly do not Er.Fpart these allegatlons and hlbve they have no

grounds. lt is also not cCInsistent with anything that has been written in the Clairnant's

Epcrffolio by the orrcr 30 healttr professionals that hare worked with or assessed the

Claimsrt during his h'raining (page 557-56fl'

ln particuhr I understand that the ARCP panel which rnet on 3 June 2014 gave the

Claimant ;n un$tisfactory Gutcome 5, and that one of the reasons for this was his failure

to engage with his supervisor. As one of his supervisors I can say that I never saw any

evidence for such a finding and that I never had any dfficulty wth engaging with the

Clairnant as his supervisor.

12.

13.
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14. I urffiard u6ra usrs affte cpacrildons rg to the nur&r of hof,&ys rtd shilc h*rc

lha Cbimant bok thrughout hh phcsnqrt u,ith the TruaL I eqn confirm het fte Cldmant

toolc rrary fittb sick lsd6: to nry tnorisdgE only onc dry uraa tgkcn'

Thb siatcrnent is fug t0 the bsst of my knowlcdge and balH'

*,nn*N S-.-3
Dr Hane Sauer

Drted: t* :93 - ?o \8
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